SMITHFIELD TOWN COUNCIL
MEETING

OPEN SESSION

TUESDAY
FEBRUARY 16, 2021

SMITHFIELD TOWN COUNCIL VIRTUAL
MEETING
TUESDAY, FEBRUARY 16, 2021
6:00 P.M.
Please join the meeting from your computer, tablet or
smartphone.
https://www.gotomeet.me/RandyRossi/smithfield-town-council

.

You can also dial in using your phone.*
United States (Toll Free): 1 877 568 4106
United States: +1 (646) 749-3129
Access Code: 342-830-965
For technical support dial: 401-233-1010
AGENDA
I.

Regular meeting reconvened at 6:00 p.m.
- Announce any closed session votes required to be disclosed pursuant to Rhode
Island General Laws, Sec. 42-46-4.

II.

Prayer

III.

Salute to the Flag

IV.

Presentations:
A. Citation to Tony’s Pizza Celebrating 45 Years in Business in Smithfield.
B. Snow Plow Naming Essay Contest Winner – Emma Casazza.

V.

Minutes:
A. Move that the minutes of the January 19, 2021 Town Council open session
meeting be approved as recorded.
B. Move that the minutes of the January 26, 2021 Town Council open session
meeting be approved as recorded.

VI.

Consider, discuss and act upon the following possible appointments and
reappointments:
A. Historic Preservation Commission Appointment with a term expiring in
January of 2022.

VII.

Public Hearings:
A. Schedule a public hearing on March 16, 2021 to schedule a public hearing to
consider the abandonment of Briarcliff Avenue and provide notice as required
by Rhode Island General Law.

B. Conduct a public hearing to consider, discuss and act upon the possible
suspension, revocation, or other sanction regarding the listed liquor licenses
due to non-renewal or non-compliance with the conditions of renewal:
1.
2.
3.
4.

DLA, LLC d/b/a “Parma Ristorante”, 266 Putnam Pike, Unit 1.
Ichiraku, LLC d/b/a “Ichiraku Ramen and Fusion”, 970 Douglas Pike.
Lola’s Lounge, LLC d/b/a “Lola’s Lounge”, 55 Douglas Pike.
Rebel Alliance Group, LLC d/b/a “Bistecca Chop House”, 332 Farnum
Pike.
5. Smithfield Elks #2359, 326 Farnum Pike.
6. Yamato Steakhouse Smithfield, Inc. d/b/a “Yamato Steakhouse of Japan”,
375 Putnam Pike, Unit 30.
VIII.

Licenses:
A. Consider, discuss and act upon approving the annual renewal of two (2)
Victualling Only Licenses, as listed, as applied, subject to compliance with all
State regulations and local ordinances:
1. CALM Enterprises, Inc. d/b/a “Del’s of Smithfield”, 115 Pleasant View
Avenue
2. J’s Delicatessen, Inc. d/b/a “J’s Delicatessen”, 285 George Washington
Highway
B. Consider, discuss and act upon approving the annual renewal of two (2) Bingo
Licenses, as listed, as applied, subject to compliance with all State regulations
and local ordinances.
1. Old County Road School, 200 Old County Road (fee waived
2. Smithfield Senior Center, 1 William J. Hawkins, Jr. Trail (fee waived)
C. Consider, discuss and act upon approving a new Solicitation License for
“Vivint Solar”, soliciting solar panels, as applied, subject to compliance with
all State regulations, local ordinances, and other conditions.
D. Consider, discuss and act upon approving the annual renewal of a Private
Detective License for Ralph Howe, 4 Anson Brown Road, Johnston, RI, for
his business “Information Connection Unlimited”, 400D Putnam Pike, Suite
128, Smithfield, RI, as applied, subject to compliance with all State
regulations and local ordinances.
E. Consider, discuss and act upon approving the annual renewal of seven (7)
Holiday Sales Licenses, as listed, as applied, subject to compliance with all
State regulations and local ordinances.
1. Bacon n Beanz Café, LLC d/b/a “Bacon N Beanz Café”, 345 Waterman
Avenue
2. Colbea Enterprises, LLC d/b/a “Seasons Corner Market”, 947 Douglas
Pike

3. Dave’s Fruitland, Inc. d/b/a “Dave’s Marketplace of Smithfield”, 4 Cedar
Swamp Road
4. Dave’s Marketplace of Smithfield, Inc. d/b/a “Dave’s Marketplace”, 371
Putnam Pike, Suite 590
5. Camella J. Polseno d/b/a “Pleasant View Orchards”, 141 Pleasant View
Avenue
6. Putnam Liquor, Inc. d/b/a “Putnam Pike Liquors”, 637B Putnam Pike
7. Amrah H. Siddigui d/b/a “Shon N Go”, 105C Pleasant View Avenue, Unit
#9
IX.

Old Business: None

X.

New Business:
A. Consider, discuss, and act upon the adoption of Emergency Ordinance 2021-2
pursuant to Section 2.14 of the Smithfield Town Charter declaring the
existence of an emergency posed by the novel Coronavirus known as COVID19.
B. Consider, discuss, and act upon authorizing the Town Manager to enter into a
Power Purchase Agreement with Ameresco to purchase Net Metering Credits
from the White Rock Road Solar project.
C. Consider, discuss, and act upon approving tax abatements in the amount of
three thousand, eight hundred sixty-one dollars and ninety-three cents
($3,861.93).

XII.

Public Comment

XIII.

Announce any closed session votes required to be disclosed pursuant to Rhode
Island General Laws, Sec. 42-46-4.

XIV.

Adjournment.

AGENDA POSTED: FRIDAY, FEBRUARY 12, 2021
*It is advised that you download the GoToMeeting app from gotomeeting.com in advance of the
meeting.
**If you are participating in the virtual meeting from your phone, please hit “*6” to mute and unmute
yourself.
The public is welcome to any meeting of the Town Council or its sub-committees. If communication
assistance (readers/interpreters/captions) or any other accommodation to ensure equal participation is
needed, please contact the Smithfield Town Manager’s office at 401-233-1010 at least forty-eight (48) hours
prior to the meeting.
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Greenville History
Emma Casazza
11 Years old
Fifth Grade Student at William Winsor School

Greenville is a beautiful place with lots of history behind it. There are many
kids in Greenville, which makes it a fun place. There are three topics that I think
are important to Greenville’s history. The history of the village’s name, the history
of the Native American tribes that used this land, and a person I believe was very
important to this county.
The town of Greenville has some interesting history to its name. Some sources
say that the town of Greenville was named after Nathanael Greene, while others
say that the town was named for its appearance. Nathanael Greene was a
General in the American Revolution. The town was named after him because he
served. I think that it would be cool to have a town named after you.
Did you know that Native American Tribes used land in Greenville for crops,
hunting and fishing? These tribes were the Wampanoag Tribe and the
Narragansett Tribe. The area provided great rivers and woodlands. For a Native
American, this was the dream life. Plenty of water, plenty of animals to eat, and
plenty of wood. Another fun fact, Wampanoag women controlled the property,
unlike the immigrants from other countries. I would find it cool to be part of the
Wampanoag Tribe.
Finally, a person. William Winsor (1819-1904), grew up and worked on WinsorWaterman Farm and taught district schools. He also founded the Greenville Public
Library. He was treasurer of the Smithfield Savings Bank as well. In 1933, the
William Winsor School opened. This historic school is a great place. Now, he lies in
a graveyard on Peach Blossom Lane.
Greenville is an amazing place with lots of history. If I won, I would name the
snow plow The Greenville General. Where do you live? Does it have lots of
history?

MINUTES OF SMITHFIELD TOWN COUNCIL MEETING
VIA TELECONFERENCE – VIRTUAL MEETING
Date: Tuesday, January 19, 2021
Place: Smithfield Town Hall
Time: 5:00 P.M.
Present:

Town Council President Suzanna L. Alba
Town Council Vice-President Sean M Kilduff
Town Council Member David P. Tikoian
Town Council Member T. Michael Lawton
Town Council Member Angelica L. Bovis
Town Manager Randy R. Rossi
Town Solicitor Anthony Gallone, Esq. (excused)
Assistant Solicitor David A. Ursillo
Planning Board Solicitor Scott Levesque
Acting Town Clerk Lyn M. Antonuccio

Motion is made by Member Bovis, seconded by Member Lawton, to convene into open
session. Motion is approved by a unanimous 4/0 vote. President Alba is not present for
this vote.
Motion is made by Member Lawton, seconded by Member Bovis to seal the minutes of the
Executive Session. Motion is approved by a unanimous 4/0 vote. President Alba was not
present for Executive Session.
Vice President Kilduff states that there was one (1) vote taken in Executive Session to
indemnify President Suzanna Alba.
Attorney David Igliozzi states that a motion was made and passed in Executive Session
pursuant to RIGL Sec. 45-15-16 and Chapter 28 of the Smithfield Town Ordinances that the
Town of Smithfield shall indemnify Suzanna L. Alba, Town Council President, from all
reasonable loss, cost, expense and damage, including expert opinions, legal fees and court
costs, if any, arising out of any claim, action, compromise, settlement or judgment by reason
of that certain Complaint No. 2020-5 filed with the Rhode Island Ethics Commission.
Acting Town Clerk Antonuccio states the motion passed with a 3/0 vote.
I. Vice President Kilduff calls the Tuesday, January 19, 2021 Smithfield Town
Council Meeting to order at 6:04 p.m.
II. Vice President Kilduff offers a prayer.
III. Salute to the flag.
IV. Presentations: None
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V.

Minutes:

A. Move that the minutes of the December 28, 2020 Town Council
open session meeting be approved as recorded.
Motion is made by Member Bovis, seconded by Member Lawton, that the minutes of the
December 28, 2020 Town Council open session meeting be approved as recorded. Motion
is approved by a unanimous 5/0 vote.
B. Move that the minutes of the January 5, 2021 Town Council
executive session meeting held pursuant to Rhode Island General
Laws Section 42-46-5(a)(5) for discussion regarding the lease or
disposition of surplus real property owned by the Town of
Smithfield be approved as recorded and sealed.
Motion is made by Member Lawton, seconded by Member Tikoian, that the minutes of the
January 5, 2021 Town Council open session meeting be approved as recorded. Motion is
approved by a 5/0 unanimous vote.
C. Move that the minutes of the January 5. 2021 Town Council
open session meeting be approved as recorded.
Motion is made by Member Tikoian, seconded by Member Bovis, that the minutes of the
January 5, 2021 Town Council open session meeting be approved as recorded. Motion is
approved by a unanimous 5/0 vote.
VI.

Consider, discuss and act upon the following possible appointments and
reappointments.
A. Budget and Financial Review Board appointment with a term
expiring in January of 2022.

Motion is made by Member Lawton, seconded by Member Tikoian, that the Smithfield
Town Council hereby appoints Michael Iannotti to the Budget and Financial Review Board
for a term expiring in January of 2022. Motion is approved by a unanimous 5/0 vote.

B. Budget and Financial Review Board appointment with a term
expiring in January of 2023.
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Motion is made by Vice President Kilduff, seconded by Member Tikoian, that the
Smithfield Town Council hereby appoints Kenneth Sousa to the Budget and Financial
Review Board for a term expiring in January 2023. Motion is approved by a unanimous
5/0 vote.
C. Budget and Financial Review Board appointment with a term
expiring in January of 2024.
Motion is made by Member Lawton, seconded by Member Bovis, that the Smithfield Town
Council hereby appoints Steven O’Donnell to the Budget and Financial Review Board for a
term expiring January of 2024. Motion is approved by a 3/1 vote. Member Tikoian voter
nay. President Alba recuses herself.
Member Tikoian states that he opposes this nomination in the spirit of diversity and
inclusiveness, as Mr. O’ Donnell stated it the objective of his resume. Mr. Tikoian
further states he would like to move that the Town Council table this nomination and
seek some diversity on this all male board.

Member Tikoian also states that as he reviewed the composition of other boards and
commissions, and there is diversity and inclusiveness contained within. Unfortunately,
this board is seriously lacking inclusiveness and diversity.
I wouldn’t want to see our Town or this Council vilified by the media or voters by
ignoring the opportunity of a female to serve on this board. There are certainly no
shortage of qualified females in our town who be excellent candidates. We just need to
approach them.
Member Tikoian explains that he applauds Mr. O’Donnell’s interest to serve on a board
and become engaged, however, he fails to see any requisite skills, experience or acumen
in municipal finance in his lengthy resume, no degree in finance or business. Member
Tikoian further explains he certainly has strong skill sets for coaching and athletics, and
perhaps the Boyle Athletic Field Committee would be a better fit or the Traffic Safety
Commission, tapping into his law enforcement background.
Member Tikoian moves to table this nomination in the continued spirit of diversity and
inclusion and to seek a qualified female for proper representation on this board,
consistent with the diversity we have on our Town Council and School Committee.
Member Tikoian thinks this request is not only prudent; it’s simply the right thing to do
for our Town in order to provide appropriate representation on our boards and
commissions.
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D. Budget and Financial Review Board appointments (2) with
terms expiring in January of 2025.
Motion is made by Member Tikoian, seconded by Member Lawton that the Smithfield
Town Council hereby appoints Miroslaw Kula to the Budget and Financial Review
Board for a term expiring January 2025. Motion is approved by a 5/0 vote.
Motion is made by Member Lawton, seconded by Member Tikoian that the Smithfield
Town Council hereby appoints to Michael Tartaglia to the Budget and Financial Review
Board for a term expiring January 2025. Motion is approved by a 5/0 vote.
E. Budget and Financial Review Board appointments (2) with
terms expiring with a term expiring in January of 2026.
Motion is made by Vice President Kilduff, seconded by Member Lawton that the
Smithfield Town Council hereby appoints Kate Zimmerman to the Budget and Financial
Review Board for a term expiring January 2026. Motion is approved by a 5/0 vote.
Motion is made by Member Lawton, seconded by Member Bovis that the Smithfield
Town Council hereby appoints Joseph Tudino the Budget and Financial Review Board
for a term expiring January 2026. Motion is approved by a 5/0
F. Board of Assessment Review appointment with a term
expiring in December of 2023.
Motion is by Member Tikoian, seconded by Member Lawton that the Smithfield Town
Council hereby appoints Edward Duffy to Budget and Financial Review Board for a term
expiring January 2023. Motion is approved by a unanimous 5/0 vote.
G. Economic Development Commission appointment with a term
expiring in March of 2023.
Motion is made by Member Bovis, seconded by Member Lawton, that the Smithfield Town
Council hereby appoints Elizabeth Bryant to the Economic Development Commission for a
term expiring March 2023. Motion is approved by a unanimous 5/0 vote.

H. Economic Development Commission appointment with a term
expiring in March of 2021.
Motion is made by Vice President Kilduff, Seconded by Member Bovis, that the
Smithfield Town Council hereby appoints Bobby Nikolopoulos to the Economic
Development Commission for a term expiring January 2024. Motion is approved by a
unanimous 5/0 vote.
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I. Historic Preservation Commission reappointment with a term
expiring in January of 2024.
Motion is made by Member Lawton, seconded by Vice President Kilduff, that the
Smithfield Town Council hereby reappoints Robert Leach to the Historic Preservation
Commission for a term expiring January 2024. Motion is approved by a unanimous 5/0
vote.
J. Historic Preservation Commission appointment with a term
expiring in January of 2024.
Motion is made by Member Lawton, seconded by Vice President Kilduff, that the
Smithfield Town Council hereby appoints Neal Rogers to the Historic Preservation
Commission for a term expiring January 2024. Motion is approved by a unanimous 5/0
vote.
K. Johnston-Smithfield Juvenile Hearing Board appointment with a
term expiring in September of 2022.
Motion is made by Member Bovis, seconded by Vice President Kilduff, that the Smithfield
Town Council hereby appoints Erika Dickson to the Johnston-Smithfield Juvenile Hearing
Board for a term expiring in September of 2022. Motion is approved by a unanimous 5/0
vote.
L. Land Trust appointments (2) with terms expiring in September
of 2025.
Motion is made by Member Bovis, seconded by Member Lawton, that the Smithfield Town
Council hereby appoints Cheryl Iannotti to the Land Trust for a term expiring in September
2025. Motion is unanimous 5/0 vote.
Motion is made by Member Lawton, seconded by Member Bovis that the Smithfield Town
Council hereby appoints Peter Lawrence to the Land Trust for a term expiring in September
2025. Motion is approved by a unanimous 5/0 vote.
M. Land Trust appointment with a term expiring in September of
2021.
Motion is made by Member Tikoian, seconded by Member Lawton, that the Smithfield
Town Council hereby appoints Charles Boyd to the Land Trust for a term expiring in
September 2021. Motion is approved by a unanimous 5/0 vote.
N. Planning Board appointment with a term expiring in May of
2023.
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Motion is made by Member Tikoian, seconded by Member Bovis, that the Smithfield Town
Council hereby appoints Kenneth Orabona to the Planning Board for a term expiring in May
of 2023. Motion is approved by a unanimous 5/0 vote.
O. Traffic Safety Commission appointment with a term expiring in
January of 2023.
Motion is made by Vice President Kilduff, seconded by Member Lawton, that the
Smithfield Town Council hereby appoints Gail Dwyer to the Traffic Safety Commission for
a term expiring January of 2023. Motion is approved by a unanimous 5/0 vote.
VII.

Public Hearing:
A. Conduct a public hearing to consider, discuss, and act upon
proposed amendments to the Zoning Ordinance Map.

President Alba declares the public hearing open.
Planning Board Solicitor Scott Levesque explains that the Comprehensive Plan and future
Land Use Map was approved by the Town Council in May 2016 and approximately one (1)
year later it was approved by the State of Rhode Island. Solicitor Levesque further explains
that state law requires that when a Comprehensive Plan and future Land Use Map is passed,
the Town shall amend its zoning ordinance and map to conform to the Comprehensive Plan.
Solicitor Levesque also explains that state also requires an implementation plan.
Solicitor Levesque states that it is important that the Town complies for several reasons:
retains the state’s approval; certainty to those considering purchasing/selling/developing
property; and avoids litigation.
Solicitor Levesque further states that these items have been vetted at public hearings with
both the Town Council and Planning Board.
Solicitor Levesque reviews the proposed zone changes before the Town Council this
evening, of which the bulk of those changes, involve changing the zoning to conform to
existing development densities or existing uses, increasing the area of a zoning district to
encourage development of a particular type of land use, and split lots.
Town Planner Michael Phillips explains that the bulk of these changes would be to have
these lots conform to how they have developed over time. Planner Phillips reviews the
Inconsistencies Map.
Member Lawton expresses his concerns about reducing the zoning as this may lead to future
development in rural areas. Planner Phillips explains that the selected areas are R-80
changing to R-40 are areas that are already developed. Planner Phillips further explains that
he found 10-15 lots that could be subdivided because the lots were larger than the average
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for the area. Member Lawton asks how the zoning changes will affect property values.
Planner Phillips states that there should not be any immediate, if any, change in property
values.
Vice President Kilduff expresses his concerns about the financial impact of downzoning.
Planner Phillips explains that there would be an impact because the ability to subdivide the
lot would be minimized. Vice President Kilduff suggests notifying abutters when zone
changes are proposed.
Member Tikoian states that after reviewing the Comprehensive Plan there is a great deal of
empirical knowledge dedicated to agriculture which explains that agriculture has been an
important landscape and the Town’s orchards and farms continue to sustain open space that
contribute to the Town’s economic activity. Member Tikoian expresses his concerns about
changing Jaswell’s Farm from R-20 to R-80, and they should not be penalized for having a
business that has been in Town for over 100 years. Member Tikoian feels there is room for
compromise. Member Tikoian states that he will make a motion to table this agenda item, as
this has just come to the attention of some property owners. Member Tikoian feels there is
no rush, as the Comprehensive Plan is from 2016. Member Tikoian also feels that the
residents need time voice their concerns.
President Alba states she is in agreement that no decision will be made this evening.
Kevin Foisy, of 17 Ada Drive in Chepachet explains that his sister-in law owns a piece of
property that is listed on the changing to PD (Planned Development) which is a mixed use
which allows for multifamily, commercial, and some light industrial.
Frank O’Connell of 37 Lakeside Drive states that many of these lots appear as though they
cannot not be developed. Planner Phillips explains that some of the lots are limited.
Dr. Hasan Alsawaf of 492 Putnam Pike states that he was unaware of the changes. Dr.
Hasan further states that he objects to the zoning changes because he is having discussions
with his neighbor at 496 Putnam Pike to expand the condo or getting access to lot behind
them. Dr. Alsawaf also states that he spoke with Planner Phillips, and he disagrees that the
lot is mostly wetlands. Dr. Alsawaf feels that downzoning this property would have a big
impact on him financially.
Robin Newell of 330 Stillwater Road explains that her lot was never mentioned, however,
this lot is proposed to change. Ms. Further explains that when she purchased the lot she was
pleased to have the R-80 zoning, and although the lot was slightly smaller, that zoning
would maintain the character of the Town. Ms. Newell also explains that the lot next to her
is zoned R-Med. Ms. Newell also explains that she appreciates the zoning of the lot and
those around her as it maintains the character of the Town.
Zoning Board Chair James Busam commends Planner Phillips on his efforts to allow for the
zoning map to be consistent with the Comprehensive Plan.
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Mr. Busam states that it is time to fix the inconsistencies as it is long overdue. Mr. Busam
further states that residents need to attend the meetings and read the Observer to be able to
voice their opinions/concerns. Mr. Busam also states that the work is appropriate and
correct.
Diane Stevinin of 11 Burlingame Road states that she is unaware of an available lot on
Latham Farm Road. Ms. Stevinin ask if they are proposing to rezone Cedar Forest towards
Route 7 (Lot 53). Planner Phillips explains that Lot 53 consists of Latham Farm Road,
Cedar Forest, and Burlingame Road, and while there are no vacant lots, the zoning on the
existing lots will change.
Vice President Kilduff wants to clarify that these proposed changes are not because of
businesses coming forth. Planner Phillips explains that the bulk of these lots have been
developed and some may have the potential to be subdivided. Planner Phillips further
explains that these proposed changes will also make it easier for a homeowner to build an
addition or install a pool and not have to go before the Zoning Board.
Michael Defreitas of 245 Ridge Road states that he purchased this property because of its R80 zoning, and it is not shown on the map. Planner Phillips states that his lot would remain
and larger lots were avoided.
Michael Iannotti of 97 Swan Road refers to Lot 52 which he states is proposed to change
from R-80 to R-Med and does not meet the definition of the reduction because there is no
municipal water or sewers. Mr. Iannotti feels that this would be a drastic change to reflect
the reality of the area. Mr. Iannotti suggests reviewing the Comprehensive Plan. Mr. Iannotti
agrees that residents should receive direct notice of changes that are proposed to be made to
their property.
Kenneth Sousa of 2 Williams Road states that he appreciates everyone’s efforts. Mr. Sousa
asks about additional developments. Planner Phillips states that there may be infill
developments which are properties that may subdivide further than what they are developed.
Mr. Sousa asks if some areas will be changed from conservation to development. Planner
Phillips explains that areas that are conservation developments and open space areas that
have been preserved and have come from these developments such as Connors Farm.
Mr. Sousa refers to Lot 52 and asks how many plots are developed. Planner Phillips states
approximately one or two. Mr. Sousa states that he cannot understand why the zoning is
being changed because of one or two lots. Town Manager Rossi asks how many lots do not
currently conform and are proposed to change to R-Med. Planner Phillips states that the
average lot size was 1.2 – 1.5 acres, therefore, the majority of the lots are under two acres.
Assistant Solicitor Ursillo asks if there is a difference in R-Med with sewers versus without
sewers. Planner Phillips states there R-65 without municipal sewer/water and R-40 with
municipal sewer/water. Assistant Solicitor Ursillo explains that if a lot is zoned R-65 it is
not 40,000 sq. ft. lot.
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Mr. Sousa asks how many people have officially asked for a zone change in these areas are
are denied. Mr. Sousa feels that there is no need to make changes. Planner Phillips states
these changes are to conform to the Comprehensive Plan and has nothing to do with
people’s demands. Mr. Sousa agrees with Vice President Kilduff and taxpayers need to be
given notice and need more information.
Thomas Hodgkins of 200 Farnum Pike agrees that the taxpayers need to be notified. Mr.
Hodgkins suggests amending the Zoning Ordinance to allow for amends to go through a
two-step process allowing for discussion/deliberation during step one and a possible vote
during step two.
Planning Board Solicitor Levesque explains that the Town followed the process for giving
notice based on state law and state statute based on this type of zone change. Solicitor
Levesque further explains that the Comprehensive Plan is neither old nor out of date.
Solicitor Levesque states that Lot 52 and Lot 22 had some pushback, however, the other lots
received none. Solicitor Levesque suggests having Planner Phillips address those specific
lots and keep the public hearing open to a date certain to adopt the other proposed
amendments.
Michael Defreitas of 245 Ridge Road states asked if this public hearing was only advertised
in the Valley Breeze as not everyone reads this magazine. Mr. Defreitas feels that
notification by mail is necessary. Planner Phillips states that the Town followed the state law
regarding advertising. Solicitor Levesque explains that it would be economically infeasible
to ask the Town to give direct notice to everyone involved.
Jean Fallago of 2 Kristen Drive explains that she owns twenty eight acres of land on Route
44 and the proposed zone is R-200. Ms. Fallago does not feel this area is residential. Ms.
Fallago further explains that she also owns a commercial building in the same area that is
currently zoned PD and proposed to change to R200. Ms. Fallago feels that the proposed
changes would be inconsistent with reality. Ms. Fallago states that changing the zoning
would also change the legal right of the property owners.
President Alba asks if work sessions can be held before the public hearing. Solicitor Ursillo
states he would be reluctant to hold separate work sessions because of notices, however,
landowners can meet with staff and their issues can be brought forth to the council.
Planner Phillips states that the next scheduled Planning Board meeting is February 18, 2021
and suggests the Town Council meeting in March.
Solicitor Levesque requests that the council adopt the bulk of the changes with the exception
of those specific areas where issues have been raised.
Vice President Kilduff suggests having a conversation about advertising on a local level
because the taxpayers have a right to know what is going on.
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President Alba states that based on the recommendations made, the March 2, 2021 meeting
is fair.
President Alba asks that with regard to notice can staff from the town hall call property
owners. Town Manager Rossi feels that time spent with owners is better. Town Manager
Rossi suggest notice in the newsletter for those subscribers and an advertisement about the
public hearing. President Alba states that not everyone subscribes to the newsletter. Town
Manager suggests postcards being sent with all of the information. Planner Phillips states
that there are fifty two (52) areas being considered, however, there are nine hundred (900)
lots involved. President Alba thinks that postcards are a good idea. President Alba states that
she is aware of the costs involved, however, she would like to check the Bargain Buyer and
Smithfield Times as they are publications received by all residents.
Member Tikoian is not in favor of approving the proposed changes with the exception of
those where issues have been raised. Member Tikoian feels that some residents may not be
aware of the changes.
Motion is made by Member Tikoian, seconded by Member Bovis, to continue the public
hearing to March 2, 2021 along with the requirements that the Town Manager and his staff
will provide the applicable postcard notice to the affected property owners, for further
discussion. Motion is approved by a unanimous 5/0 vote.
B. Conduct a public hearing to consider, discuss and act upon
approving the renewal of the Intoxicating Beverage Licenses, as
listed, as applied subject to compliance with all state regulations
and local ordinances and a Certificate of Good Standing from
the Rhode Island Division of Taxation.
President Alba declares the public hearing open.
Acting Town Clerk Antonuccio states that these licenses are order for approval.
Hearing no comments, President Alba closes the public hearing.

CLASS B-VICTUALLER BEVERAGE LICENSES
1. New Rainforest, LLC d/b/a “Twelve Acres”, 445 Douglas Pike
CLASS B-V LIMITED BEVERAGE LICENSES
1. ALG 33 Enterprises, Inc. d/b/a “Piezoni’s”, 259 Putnam Pike
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Motion is made by Member Lawton, seconded by Member Tikoian, that the Smithfield
Town Council renew the Class B-V, B-V Limited Intoxicating Beverage license, as applied,
subject to compliance with all State regulations, local ordinances, and a Certificate of God
Standing from the RI Division of Taxation and that the Class B-V, Class B-V Limited and
Class D liquor license fees waived. Motion is approved by a unanimous 5/0 vote.
C. Conduct a public hearing to consider, discuss and act upon
approving the renewal of the following Victualling License to
include renewal of the Extended Hours of Operation, as applied,
subject to compliance with all state regulations and local
ordinances:
1. JMK Enterprises, Inc. d/b/a “Smithfield Mobil”, 364 Putnam Pike to
extend hours of operation to 24/7 hours.
Acting Town Clerk Antonuccio states that this license is in order for approval.
Motion is made Member Tikoian, seconded by Member Lawton, that the Smithfield Town
Council approve the annual renewal of the extended hours of operation, as applied, subject
to compliance with all state regulations and local ordinances. Motion is approved by a 5/0
unanimous vote.
VIII. License:
A. Consider, discuss and act upon approving the annual renewal of
one (1) Entertainment License, as applied, subject to compliance
with all state regulations and local ordinances:
1. New Rainforest, LLC d/b/a “Twelve Acres”, 445 Douglas Pike
Motion is made by Member Tikoian, seconded by Member Lawton, that the Smithfield
Town Council approve the renewal of one (1) Entertainment License, as applied, subject to
compliance with all state regulations and local ordinances and waiving the $1.Motion is
approved by a unanimous 5/0 vote.
B. Consider, discuss and act upon approving the annual renewal of
one (1) Special Dance License, as applied, subject to compliance
with all state regulations and local ordinances:
1. New Rainforest, LLC d/b/a “Twelve Acres”, 445 Douglas Pike
Motion is made by Vice President Kilduff, seconded by Member Tikoian, that the
Smithfield Town Council approve the annual renewal of one (1) Special Dance License, as
applied subject to compliance with all state regulations and local ordinances, and the fee of
$1.00 to be waived. Motion is approved by a unanimous 5/0 vote.
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C. Consider, discuss and act upon approving the annual renewal of
one (1) Victualling Only License as applied, subject to
compliance with all state regulations and local ordinances:
1. Jason Marino d/b/a “Juice Bar & Co.”, 266 Putnam Pike
Motion is made by Member Tikoian, seconded by Vice President Kilduff, that the
Smithfield Town Council approve the annual renewal of one (1) Victualling Only License,
as applied, subject to compliance with all state regulations and local ordinances. Motion is
approved by a unanimous 5/0 vote.
D. Consider, discuss and act upon approving a new Victualling
License for Ambition Nutrition d/b/a “Make it Happen
Nutrition”, 592 Putnam Pike, as applied, subject to compliance
will state regulations and local ordinances.
Acting Town Clerk Antonuccio states this license is in order for approval.
Motion is made by Member Lawton, seconded by Member Tikoian, that the Smithfield
Town Council approve a new Victualling License for Ambition Nutrition d/b/a “Make it
Happen Nutrition”, 592 Putnam Pike, as applied, subject to compliance with all state
regulations and local ordinances. Motion is approved by a unanimous 5/0 vote.
IX. Old Business:
A. Consider, discuss and act upon authorizing change order
number 4 to Ahlborg Construction for the School Department’s
capital improvement project in an amount not to exceed two
million, three hundred and eighty-four thousand, three hundred
and seventy-one dollars ($2,384,371).
Motion is made by Member Tikoian, seconded by Member Lawton, that the Smithfield
Town Council hereby tables change order number 4 number 4 to Ahlborg Construction for
the School Department’s capital improvement project in an amount not to exceed two
million, three hundred and eighty-four thousand, three hundred and seventy-one dollars
($2,384,371) to the January 26, 2021 Town Council meeting. Motion is approved by a
unanimous 5/0 vote.
X. New Business:
A. Consider, discuss and act upon authorizing the Smithfield Fire
Department EMS Medical Direction Proposal in the amount not
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to exceed fifteen thousand, five hundred dollars ($15,500) per
year for three years.
Fire Chief Robert Seltzer explains that the fire department is requesting to contract with the
Brown Emergency Medicine EMS Division for the purpose of contracting with them to
provide medical direction for our department as required in the RI Department Health rules
and regulations which will provide for quality patient care.
Chief Seltzer further explains that the current medical director out of Fatima Hospital, but
his involvement with the department has been minimal, and he does not have time to assist
the department in developing the Community Paramedicine program.
Chief Seltzer also explains that the EMS Deputy Chief and he have discussed this project
with the Town Manager, and he has advised that the funding for this project is available
through the third-party rescue billing account. Chief Seltzer states that as part of his
discussions with the Brown Emergency Medicine group, he was able to lower the price from
$16,800 per to $15,500 per year by doing a three-year agreement.
Motion is made by Member Tikoian, seconded by Vice President Kilduff, that the
Smithfield Town Council approves a three-year agreement with the Brown Emergency
Medicine, Brown Physicians, Inc., to provide EMS Physician Medical Direction for the
Smithfield Fire Department for an annual price of $15,500.00. Funding to be provided
through the third-party rescue billing. Motion is approved by a unanimous 5/0 vote.
B. Consider, discuss and act upon authorizing a request for
proposals for revaluation services.
Tax Assessor Manlove explains that this is complete tri-annually and the revaluation would
be a “full revaluation” which includes the measuring and listing of all parcels in the Town,
and revaluation staff will be visiting every property in the Town to take measurements of the
exterior buildings.
Assessor Manlove notes that there is language in the RFP regarding social distancing
guidelines.
Town Manager Rossi asks about the commencement time so residents are notified. Assessor
Manlove explains that the process will being mid spring.
Motion is made by Member Lawton, seconded by Member Tikoian, the Smithfield Town
Council authorizes the assessor to issue a request for proposal for the purpose of a full
revaluation in 2021. Motion is approved a unanimous 5/0 vote.
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C. Consider, discuss and act upon authorizing a bid award for
school kitchen equipment.
Finance Director Brian Silvia explains the bid for kitchen equipment was authorized by the
Town Council on December 1, 2020 and the bid opening was on Wednesday, January 6,
2021 at which time two proposals were received. Director Silvia further explains that one
company bid on the refrigerators and the other company bid on both refrigerators and the
mobile teaching carts. Director Silvia also explains that the bids were reviewed by the
School Department, and Kittredge Food Service scored the highest points for the
refrigerators and Douglas Equipment was the only bidder for the mobile food carts.
Director Silvia states that this purchase is through the Farm to School Grant awarded to the
School Department.
Motion is made by Member Tikoian, seconded by Member Bovis that the Smithfield Town
Council hereby awards the proposal submitted by Kittredge Food Service Equipment &
Supplies for two (2) refrigerators at a cost of $3,658.24 each, for a total award of $7,316.48.
Motion is approved by a unanimous 5/0 vote.
Motion is made by Member Tikoian, seconded by Member Bovis that the Smithfield Town
Council hereby awards the proposal submitted by Douglas Equipment for two (2) mobile
teaching carts at a cost of $7,688.78, plus freight and installation, for a total award of
$18,026.56. Motion is approved by unanimous 5/0 vote.
D. Consider, discuss and act upon the acceptance of the Audit
Report for Fiscal Year Ending June 30, 2020 prepared by
Robert J. Civetti, CPA, LLC.
Motion is made by Member Tikoian, seconded by Vice President Kilduff, that the
Smithfield Town Council accepts the audited financial statements for the Fiscal Year Ending
June 30, 2020 prepared by Robert J. Civetti, CPA, LLC. Motion is approved by a
unanimous 5/0 vote.
E. Consider, discuss and act upon authorizing a resolution to
support “An Act Validating and Ratifying the 2020 amendments
to the Home Rule Charter of the Town of Smithfield”.
Town Manager Rossi explains that these are the changes approved during the last election
cycle. Town Manager Rossi explains that the resolution and proposed act will be forwarded
to the General Assembly to validate and ratify the 2020 amendments to the Home Rule
Charter.
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Motion is made by Member Tikoian, seconded by Vice President Kilduff, that the
Smithfield Town Council hereby authorizes a resolution to support “An Act Validating and
Ratifying the 2020 amendments to the Home Rule Charter of the Town of Smithfield”.
Motion is approved by a unanimous 5/0 vote.
F. Consider, discuss and act upon authorizing a resolution
requesting the Governor and the Rhode Island General
Assembly adjust public health guidelines that are harming
Rhode Island’s small business community.
This request is being sponsored by Vice President Kilduff who explains that expectations
were put into effect and have been followed, and Vice President Kilduff feels that it is time
to take a positive step forward. Vice President Kilduff further explains that this resolution
urges the Governor to adjust the guidelines, in particular, the arbitrary closing time.
Acting Town Clerk Antonuccio reads the proposed resolution into the record.
President Alba thanks all the businesses in Town that have complied. President Alba agrees
that that have been executive orders that have impacted the small business community,
however, the health directives from the Department of Health working with the Governor
has been exceptional. President Alba would like to remove “health directives” from the
resolution. President Alba states that she is familiar with measures the restaurants have
taken, but not with social clubs or strip clubs.
Vice President Kilduff feels that this resolution and its language is appropriate.
Motion is made by Vice President Kilduff, seconded by Member Tikoian, that the
Smithfield Town Council hereby adopts a resolution with the suggested change urging the
Governor and the Rhode Island General Assembly to adjust public health guidelines that are
harming the small business community. Motion is approved by a unanimous 5/0 vote.
XI. Public Comment no public comments

XII. Announce any closed session votes required to be disclosed pursuant
to Rhode Island General Laws, Sec. 42-46-4. See minutes on Page 1
regarding closed
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XIII.

Adjournment.

Motion is made by Vice President Kilduff, seconded by Member Tikoian, to adjourn the
meeting. Motion is approved by a unanimous 5/0vote.
Meeting adjourns at 9:15 p.m.

________________________________________
Lyn Antonuccio, MPA, CMC, Acting Town Clerk

MINUTES OF SMITHFIELD TOWN COUNCIL MEETING
VIA TELECONFERENCE – VIRTUAL MEETING
Date: Tuesday, January 26, 2021
Place: Smithfield Town Hall
Time: 6:00 P.M.
Present:

Town Council President Suzanna L. Alba
Town Council Vice-President Sean M Kilduff
Town Council Member David P. Tikoian
Town Council Member T. Michael Lawton
Town Council Member Angelica L. Bovis
Town Manager Randy R. Rossi
Town Solicitor Anthony Gallone, Esq.
Acting Town Clerk Lyn M. Antonuccio

I. President Alba calls the Tuesday, January 26, 2021 Smithfield Town Council
Meeting to order at 6:01 p.m.
II. President Alba offers a prayer.
III. Salute to the flag.
IV. Presentations: None
V. Minutes: None
VI. Consider, discuss and act upon the following possible appointments and
reappointments: None
VII.

Public Hearings: None

VIII. Licenses: None
IX. New Business:
A. Consider, discuss and act upon authorizing the submission of a
RI DEM Recreational Trails Grant to improve the Land Trust
trails, signage, and parking areas.
Motion is made by Member Bovis, seconded by Vice President Kilduff, to move New
Business (agenda item A) up. Motion is approved by a unanimous 5/0 vote.
Town Manager Rossi thanks Russell Potter, Paul Harrison, Council Member Bovis, and
Grant Writer Lisa Andoscia for their work on this project.
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Town Manager Rossi states that the Town is requesting the authorization to submit to the RI
DEM, as part of the trails grant program, for numerous improvements throughout the Land
Trust properties in Town, specifically the Ken Weber Trail, Wolf Hill Forest Preserve, the
trails along the Latham Farm Preserve, and some much needed crosswalks in certain areas
throughout Town.
Town Manager Rossi further states that this grant will help fund the projects and improve
the trails.
Motion is made by Member Bovis, seconded by Member Tikoian, that the Smithfield Town
Council hereby authorizes the submission of a RI DEM Recreational Trails Grant to
improve the Land Trust trails, signage, and parking areas. Motion is approved by a
unanimous 5/0 vote.
X. Old Business:
A. Consider, discuss, and act upon authorizing change order
number 4 to Ahlborg Construction for the School Department’s
capital improvement project in an amount not to exceed two
million, three hundred and sixty-eight thousand, five hundred
and seventy-four dollars ($2,368,574)
Derek Osterman of Colliers International reviews the costs, components, and methodology
with the Town Council members. Mr. Osterman states that he will discuss the components
of what the change order consists of. Mr. Osterman further states that this change order is
compiled in a clear and easy to understand fashion. Mr. Osterman also states that there have
been revisions made to how the change order has been set up (three (3) component).
Mr. Osterman reviews Ahlborg Construction’s labor, hours, costs (which are consistent with
the bid schedule), proposals, and rates. Mr. Osterman further explains the rates shown are
straight rates with no markup. Mr. Osterman reviews that Ahlborg Construction’s labor,
material costs consists of quality, quantity and costs of which Ahlborg applies a 15%
markup.
Mr. Osterman reviews work completed by subcontractors. Mr. Osterman explains the
Ahlborg has setup a direct baseline cost with a 10% markup cost applied which is the total
cost of the subcontractor, and as each of the costs are tallied for the subcontractors, there is a
subtotal. Mr. Osterman further explains that Ahlborg can add their 5% to just the subtotal
before the subcontractors have marked up their costs. Mr. Osterman also explains that the
backup information is now shown in a clear and concise manner.
Member Tikoian refers to Section 000002 – Bid/Solicitation Information which states that
“all labor rates shall include all overhead, profit, insurance, and supervision costs, and shall
not be subject to any further markups when utilized in the computation of a Change Order
amount.” Member Tikoian refers to Kelly Electric’s estimate, where they have totaled
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the numbers and added a markup of 10%. Member Tikoian asks if this is a markup of labor.
Mr. Osterman explains that the labor rates that were bid is what that language is intended to
cover, and on bid day this sets reasonable and maximum thresholds. Mr. Osterman further
explains that the contractor and subcontractors have attempted to do is to use labor rates that
are cheaper and they are then checked to ensure that adding the 15% markup is within the
bid maximum, therefore, these rates are not subject to additional markups. Mr. Osterman
also states that an audit was performed to ensure these rates were in compliance.
Mr. Osterman reviews the Change Order Analysis with the Town Council members and
explains that any project over $100,000 was reviewed by a professional cost estimator. Mr.
Osterman states that the overall savings between the original prices and the savings from the
original price totaled $599,334.00. Mr. Osterman further states that the savings were made
possible due to the contractor allowing review of each project and making them more
efficient. Mr. Osterman feels that these prices are reasonable, and he recommends approving
change order number 4.
Frank O’Connell of 37 Lakeside Drive asks if the independent cost estimator was the same
estimator that was used prior who came in at a higher number. Mr. Osterman states one (1)
of the two (2) estimators used prior was used this time. Superintendent Judith Paolucci states
that the estimators were asked to complete a different task than before. Edward Cifune of
DBVW Architects explains that this is based on a different scope from the original bid.
Alfred Costantino of 16 Totem Pole Trail reviews Section 000002 – Bid/Solicitation
Information: Labor and Material Rates which states “all labor rates shall include all
overhead, profit, insurance, and supervision costs, and shall not be subject to any further
markups when utilized in the computation of a Change Order amount.” Mr. Costantino also
reviews Fees for Changes in the Work which states that “work performed by a subcontractor
(s), a maximum of 10% markup will be assigned to all subcontractor (s).” Mr. Costantino
states that labor costs are all-inclusive of all overhead and profits and shall not be subject to
further markups. Mr. Costantino further states that the Town has deviated from the contract.
Mr. Costantino asks when the Labor and Material Rates were calculated; specifically the
handwritten column. Mr. Osterman explains this was completed between December 2020
and this evening. Mr. Costantino states that this was not completed for change order 1, 2,
and 3.
Mr. Costantino states that a change order is not a bid for work, and the cost estimator took
the scopes of work and estimated as if it were going out to bid; a change order consists of
labor costs, hours, materials, and markups.
Mr. Costantino states that subcontractors have marked up the labor and this should not
occur. Town Manager Rossi explains that the markups were never to exceed 15%. Mr.
Costantino further states that he would like to see the contract and the language of what was
changed.
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that the pavement is the only thing has not installed. Mr. Costantino feels that the
courtyard is not a priority and the plan is extremely costly. Mr. Costantino states that the
stone aggregate is expense and will be problematic in the future as the stone loosens up.
Mr. Costantino reviews the responsibilities of the owner, and would like proof that the
contract was not changed. Mr. Costantino believes the contract should be reviewed by a law
firm with expertise in this field
Thomas Hodgkins of 200 Farnum Pike states that the Town has been forced to overpay for
several change orders, and some did not apply to the contract. Mr. Hodgkins further states
that with regard to the cost estimate, Colliers International is contractually responsible to
present a cost estimate to the Town in conjunction with their review of certain change
orders, and the Town has paid for that to be completed as part of Collier’s contract. Mr.
Hodgkins states that the Town Council was presented with over $2M of change orders in
December 2020 without the cost estimation ever being completed, and the cost estimation
presented this evening is dated January 2021. Mr. Hodgkins feels that this should be
concerning, and the Town needs someone working in their interest. Mr. Hodgkins feels that
this change order is not worth looking at and is a waste of time.
Mr. Hodgkins explains that the Town does not have a choice and must move forward with
these projects. Mr. Hodgkins suggests that at the next Town Council meeting an Executive
Session is scheduled to meet with the solicitor about how this project can go forward in a
manner that would preserve and protect the Town’s claims. Mr. Hodgkins also suggests that
with the changes orders that have already been approved and have an allegation of over
markup of labor and profit, and a remedy has been proposed, they should be placed on a
council agenda, as the Town Council is in control of the contingency budget (whether
spending or crediting), so that they may determine of the proposed remedy is acceptable.
School Committee Member Richard Iannitelli states that the estimates that are shown in the
last column show “if this were to be bid separately”. Mr. Iannitelli further states that
estimators have guides, and the School Department had a good bid, however, if all of the
projects were in the bid, there may have not have been bidders due to the project being
excessive. Mr. Iannitelli also states now more items are being added to the project and the
issues are being addressed. Mr. Iannitelli explains that was has driven this is a school
educational plan; if this is put off for another year, the project is not substantially completed
and the reimbursement changes in terms of the state.
Mr. O’Connell states that there are quotes that contain a list of exclusions and he would like
to know if any of those are material. Mr. Osterman explains that Colliers is not worried
about exclusions; the contractor has captured what is needed.
Mr. O’Connell suggests diagonal braces in case of an earthquake. Mr. O’Connell states that
stays can be installed relatively cheap.
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Mr. O’Connell asks about light fixtures/fans that are old and are being reinstalled which
does not make sense. Mr. Cifune states that the light fixtures/fans are in good condition.
Member Tikoian feels that the Town Council is in an awful position with many factors to
consider. Member Tikoian states that there are still some inconsistencies. Member Tikoian
suggests that an audit be performed on the previous change orders. Mr. Osterman explains
that he disagrees with some comments that were made, and he feels they are in compliance
with the contract. Mr. Osterman further explains that he is sure that Ahlborg Construction is
open to reviewing change order numbers 1, 2, and 3.
Vice President Kilduff states that the Town Council is in a unique position because of the
bonds that were passed by the taxpayers, and when the Town Council decides to move
forward with this change order, they have to focus on the financial aspect as well as where
we will be putting our future learners and the future of the state in a position to succeed.
President Alba states that the community voted on this bond, and there is oversight by the
School Building Committee, the superintendent, and the Town Manager. President Alba
further states that with that being said the decision ultimately comes down to the Town
Council and there is a great deal to digest. President Alba explains that this project is on
schedule and on budget.
Zoning Board Chair James Busam states that a great deal of disparaging comments have
been made this evening. Mr. Busam further states that there has been a great deal of
oversight and effort put into this project. Mr. Busam also states that nothing illegal has been
done with this work, and the professionals on this time have worked very hard and very
diligently to ensure this project is proceeding in a cost effective way.
Town Engineer Kevin Cleary states that he is favor of this change order, and the rates and
charges are fair and equitable.
School Committee Chair Virginia Harnois states that this is the third Building Committee
she has served on, and the committee worked very hard. Ms. Harnois further states that
people moved to Smithfield because of the school system.
Motion is made by Member Lawton, seconded by Vice President Kilduff, that the
Smithfield Town Council hereby approves change order number 4 to Ahlborg Construction
in the amount of Two Million Three Hundred Sixty-Eight Thousand Five Hundred Seventy
–Four Dollars ($2,368,574). Motion is approved by a unanimous 5/0 vote.
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XI. Public Comment
Mr. Costantino states he recognizes that this project must go on, however, the contract must
be complied with. Mr. Costantino further states that the numbers need to be reviewed. Mr.
Costantino feels that a Clerk of the Works is necessary. Mr. Costantino wants to know who
on the Building Committee read the contract as it has not been going down the right road,
and a law firm is needed to review/clean up the language.
President Alba address the recent hurtful graffiti that was discovered. President Alba thank
Town Manager Rossi and staff members for covering the graffiti. President Alba also thanks
the Police Chief and elected officials on both the state and local level for condemning this.
President Alba states this will not be tolerated, and as a community, everyone can come
together about these issues. President Alba further states that a community forum will be
held which will be moderated by those within the state that speak on this topic, and Town
residents will be able to express themselves or discuss any other actions that they see. The
Town Council will also be working with the Youth Council to discuss what their thoughts
are about what happened and what they would like to see in the future.
Town Manager Rossi explains that the Town is hoping to begin giving the vaccination
within the next few days to the over seventy-five (75) population, and the Town will reach
out to them by making phone calls and other means.
Town Manager further explains that on Valentine’s Day COVID testing will be held at the
high school and there will be a link on the website to register.
XII.

Adjournment.

Motion is made by Member Bovis, seconded by Member Lawton, to adjourn the meeting.
Motion is approved by a unanimous 5/0vote.
Meeting adjourns at 7:50 p.m.

________________________________________
Lyn Antonuccio Acting Town Clerk

Town of Smithfield
64 FARNUM PIKE
SMITHFIELD, RHODE ISLAND 02917

Telephone
Fax

PLANNING DEPARTMENT

(401) 233-1017
(401) 233-1091

MEMORANDUM

DATE:

February 8, 2021

TO:

Town Council

FROM:

Michael Phillips, Town Planner

RE:

Request to Abandon Portions of Briarcliff Paper Street

The enclosed petition to abandon Briarcliff Avenue has been reviewed by the Planning
Department and Planning Board and is submitted to the Town Council for consideration.
The petition is submitted on behalf of KENNETH BOMBARDIER, one of the land
owners that abut Briarcliff Avenue which is a 250 foot long paper street located on the
west side of Danecroft Avenue.
The Planning Board recently approved the Preliminary Plan for a minor subdivision of
Mr. Bombardier’s lot with the condition that the Briarcliff Avenue right-of-way be
abandoned and that the required frontage relief from the Zoning Board is granted for the
proposed building lot. Ownership of the right of way areas that are abandoned revert to
the abutting land owners. Once the roadway is abandoned, Mr. Bombardier and the other
land owners would access their properties via a shared driveway that they would
construct and maintain.
Pursuant to Rhode Island General Law Title 24 Highways Chapter 24-6, Abandonment
By Towns, the Town Council of a community is authorized to abandon a roadway that no
longer serves a public purpose. The law also requires notice of the abandonment be
provided in a newspaper once a week for three (3) successive weeks prior to the meeting
and, that those abutting the roadway to be abandoned receive personal notice.
Recommended Motion: That the Smithfield Town Council hereby schedule a public
hearing on March 16, 2021 to consider the abandonment of Briarcliff Avenue and
provide notice as required by Rhode Island General Law.
Attachments:
Petition to abandon portions of Briarcliff Avenue including: Abandonment Plan, Town
Planner Memo to Planning Board and, Exhibit A – Deed Descriptions of abutting lots
Planning Board Preliminary Plan Decision- October 15, 2020

PETITION FOR ABANDONMENT

STATE OF RHODE ISLAND

TOWN OF SMITHFIELD

PROVIDENCE COUNTY
KENNETH BOMBARDIER
Petitioner

A PETITION TO THE HONORABLE TOWN COUNCIL

TO ABANDON PORTIONS OF BRIARCLIFF PAPER STREET

To the Honorable Town Council ofthe Town of Smithfield, Rhode Island:

The Petitioner, KENNETH BOMBARDIER,a resident of Smithfield, RI, is the owner of
property abutting the relevant portions ofthe parcel ofland situated in the Town of Smithfield, Rhode
Island, shown as"BRIARCLIFF -PAPER STREET FROM 1940'GREENVILLE TERRACE'

SUBDIVISION - NEVER CONSTRUCTED"(hereinafter referred to as the "BriarcliffPaper Street")
adjacent to Lots 78-1, 78-2, 79-1, and 79-2 on the attached plan. The Petitioner respectfully petitions this
Honorable Town Council to abandon the BriarcliffPaper Street which is more fully described on Exhibit
A attached hereto.

As grounds for the petition, the undersigned represents the following:
Petitioner KENNETH BOMBARDIER owns Lot 79 and Lot 80 on Assessor's Plat 9, as shown
on the attached plan, which includes his residence on 2 Danecroft Avenue. The Town of

Smithfield Planning Department has recommended that the BriarcliffPaper Street be abandoned
(see attached Memorandum dated October 8, 2020). In order to complete this project, the entire
right-of-way ofthe BriarcliffPaper Street needs to be abandoned.

Wherefore, the undersigned hereby requests that the Briarcliff Avenue roadway described on

Exhibit A be abandoned and that the land contained therein revert to the abutting lot owners, namely, the
Petitioner and adjoining landowners as set forth in the metes and bounds descriptions attached hereto.
Respectfully submitted,
KENNETH BOMBARDIER

By his attorney.
January 5, 2020
/s/ Stephen P. Levesoue #5742

Stephen P. Levesque Esq.

165 Bumside St, 2"'* Floor
Cranston, RI 02910

401-490-4900(p)
401-490-4901 (t)
stephen@spllaw.com

Coton of ^mitf)fiellr
64FARNUMPIKE

SMITHFIELD,RHODE ISLAND 02917

MEMORANDUM

DATE: October 8, 2020

TO:

Smithfield Planning Board

FROM: Michael Phillips, Town Planner

RE:

Plat 9, Lot 79- Bombardier - Minor Subdivision - Preliminary Plan Review
& Recommendation on Road Abandonment and Dimensional Relief

The enclosed subdivision application, submitted as a Minor Subdivision at Preliminary Plan
stage involves the subdivision of Assessor's Plat 9, Lot 79.
The subdivision address is 2
Danecrof^ Avenue and is located in the R-20 zoning district. The existing lot is .988 acres in area

and has 75 feet of frontage on Danecroft Avenue and 286 feet of frontage on a paper street
known as Briarcliff Avenue. The proposal includes a request to abandon the entire right-of-way
of Briarcliff Avenue. Access to the new lot would be via a shared driveway that is proposed
along the centerline of Briarcliff Avenue.

The abutting lot, Plat 9, Lot 128 was subdivided in 2019 and would share the driveway with the
new lot proposed here. The proposed development lot has an area of 26,649 square feet and
would have approximately 50' offrontage on the common driveway.

The new development lot would require 75.31 feet of frontage relief. Parcel 2 contains the
Bombardier residence and has a proposed area of 21,010 square feet with 75 feet of frontage on
Danecroft Avenue. The abandonment of Briarcliff Avenue would also result in an increase of

the lot area ofthe two lots adjoining the road to the south.
Both municipal water and sewer are available on Danecroft Avenue. There are no wetlands on or

adjacent to the subject property as indicated by Joseph McCue, a wetland biologist with Mason
& Associates.

Recommendation: Approve the Preliminary Plan as submitted subject to the submission of the

appropriate utility approvals, subject to the abandonment of Briar Cliff Avenue and granting of
the required dimensional relief. It is also requested that Final approval be handled
Administratively.

EXHIBIT A

LOT 78-1 ROADWAY

A certain parcel ofland situated in the Town ofSmithfield, in the County of
Providence and the State ofRhode Island,shown as **BRIARCLnT -PAPER STREET

FROM 1940 GREENVILLE TERRACE SUBDIVISION" adjacent to Lot 78-1 on a plan
entitled "MINOR SUBDIVISION^" prepared by Mount hope Engineering Inc. dated May
29,2020,and to be recorded in the Smithfield Town Clerk's Land Evidence records,
bounded and described as follows:

Beginning at a point at the northwest end ofsaid Briarcliff Road,at the northwest

comer ofthe lot to be described, said point being North 86 degrees 34 minutes 41
seconds East a distance of 100.90 feet fiom the northwestem most comer oflot 78-1;
Thence by a rescission line defined by said plan. South 63 degrees 55 minutes
40 seconds East, a distance of40.62 feet to a point at the centerline ofa proposed
common driveway;

Thence by a rescission line defined by said plan. North 86 degrees 34 minutes
41 seconds East, a distance of63.12 feet to a point in the centerline ofa proposed
common driveway;

Thence by a rescission line defined by said plan. South 03 degrees 25 minutes
19 seconds East, a distance of20.00 feet to Ae south edge ofthe former roadway to be
eliminated;

Thence by the south edge ofthe former roadway to be eliminated. South 86
degrees 34 minutes 41 seconds West,a distance of58.48 feet to a point;

Thence by the south edge ofthe former roadway to be eliminated, and by a curve
to the right with a radius of40.00 feet and a central angle of90 degrees for an arc length
of62.83 feet, to the point ofbeginning.

Said parcel contains 1,980 sq. ft.(0.045 acres) and is intended to be
combined in common ownership with lot 78-1 and providing a total lot area of31,063 sf
(0.713 Acres)

LOT 78-2 ROADWAY

A certain parcel ofland situated in the Town ofSmithfield, in the County of
Providence and the State of Rhode Island, shown as"BRIARCLIFF -PAPER STREET

FROM 1940 GREENVILLE TERRACE SUBDIVISION" adjacent to Lot 78-2 on a plan
entitled "MINOR SUBDIVISION"' prepared by Mount hope Engineering Inc. dated May
29,2020, and to be recorded in the Smithfield Town Clerk's Land Evidence records,
bounded and described as follows:

Beginning at a point at the intersection ofthe centerline ofeasterly end ofsaid
BriarclifTRoad and the westerly sideline ofDanecroft Avenue,at the northeast comer of
the lot to be described, said point being North 04 degrees 06 minutes 22 seconds West
a distance of74.79 feet from an angle point in Danecroft Avenue and Lot 78-2;

Thence by the westerly sideline ofDanecroft Avenue,South 04 degrees 06
minutes 22 seconds East, a distance of29.88 feet to a point at the edge ofthe former
roadway to be eliminated;

Thence by the south edge ofthe former roadway to be eliminated, and by a curve
to the left with a radius of 10.00 feet and a central angle of89 degrees 18 minutes 57
seconds for an arc length of 15.59 feet

Thence by the south edge ofthe former roadway to be eliminated. South 86
degrees 34 minutes 41 seconds West, a distance of145.12 feet to a point;

Thence by a rescission line defined by said plan. North 03 degrees 25 minutes
19 seconds West,a distance of20.00 feet to a point at die centerline the former roadway
to be eliminated;

Thence by the centerline ofthe former roadway to be eliminated. North 86

degrees 34 minutes 41 seconds East, a distance of 154.76 feet to the point ofbeginning.
Said parcel contains 3,118 sq. ft.(0.072 acres) and is intended to be
combined in common ownership with lot 78-2 and providing a total lot area of25,079 sf
(0.576 Acres)

LOT 79-1 ROADWAY

A certain parcel ofland situated in the Town of Smithfield, in the County of
Providence and the State ofRhode Island, shown as "BRIARCLIFF -PAPER STREET

FROM 1940 GREENVILLE TERRACE SLfBDIVISION" adjacent to Lot 79-1 on a plan
entitled "MINOR SUBDIVISION"' prepared by Mount hope Engineering Inc. dated May

29,2020,and to be recorded in the Smi^Eeld Town Clerk's Land Evidence records,
bounded and described as follows:

Beginning at a point at the intersection ofthe centerline ofeasterly end ofsaid
Briarcliff Road and the westerly sideline of Danecroft Avenue,at the southeast comer of
the lot to be described, said point being North 04 degrees 06 minutes 22 seconds West
a distance of74.79 feet from an angle point in Danecroft Avenue and Lot 78-2;
Thence by the centerline ofthe former roadway to be eliminated. South 86
degrees 34 minutes 41 seconds West,a distance of 168.19 feet to a point;

Thence by a rescission line defined by said plan. North 03 degrees 25 minutes
19 seconds West,a distance of34.89 feet to the nordi edge ofthe former roadway to be
eliminated;

Thence by the north edge ofthe former roadway to be eliminated, and by a curve
to the left with a radius of96.54 feet and a central angle of32 degrees 14 minutes 42
seconds for an arc length of54.33 feet;
Thence by the north edge ofthe former roadway to be eliminated. North 86
degrees 34 minutes 41 seconds East, a distance of 116.44 feet

Thence by the westerly sideline of Danecroft Avenue,South 04 degrees 06
minutes 22 seconds East, a distance of20.00 feet to the point ofbeginning.
Said parcel contains 3,598 sq. ft.(0.083 acres) and is intended to be
combined in common ownership with lot 79-1 and providing a total lot area of21,010 sf
(0.482 Acres)

LOT 79-2 ROADWAY

A certain parcel ofland situated in the Town of Smithfield, in the County of
Providence and the State of Rhode Island, shown as"BRIARCLIFF -PAPER STREET

FROM 1940 GREENVILLE TERRACE SUBDIVISION" adjacent to Lot 79-2 on a plan
entitled "MINOR SUBDrVISION"' prepared by Mount hope Engineering Inc. dated May
29,2020, and to be recorded in the Smithfield Town Clerk's Land Evidence records,
bounded and described as follows:

Beginning at a point at the northwest end ofsaid Briarclilf Road, at the southwest

comer ofthe lot to be described, said point being North 86 degrees 34 minutes 41
seconds East a distance of 100.90 feet from the northwestem most comer oflot 78-1;
Thence by a rescission line defined by said plan. South 63 degrees 55 minutes
40 seconds East,a distance of40.62 feet to a point at the centerline ofa proposed
common driveway;

Thence by a rescission line defined by said plan. North 86 degrees 34 minutes
41 seconds East, a distance of49.69 feet to a point in the centerline ofa proposed
common driveway;

Thence by a rescission line defined by said plan. North 03 degrees 25 minutes
19 seconds West,a distance of34.89 feet to the south edge ofthe former roadway to be
eliminated;

Thence by the north edge ofthe former roadway to be eliminated, and by a curve
to the right with a radius of96.54 feet and a central angle of 12 degrees 45 minutes 36
seconds for an arc length of21.50 feet;
Thence by the north edge ofthe former roadway to be eliminated, and by a curve
to the left with a radius of40.00 feet and a central angle of 135 degrees 0 minutes 18
seconds for an arc length of94.25 feet, to the point ofbeginning.
Said parcel contains 3,996 sq. ft (0.092 acres) and is intended to be
combined in common ownership with lot 79-2 and providing a total lot area of29,649 sf
(0.681 Acres)

Memorandum
DATE:

February 10, 2021

TO:

Smithfield Town Council

FROM:

Carol Banville – License Coordinator

SUBJECT:

Public Hearing for the February 16th Town Council Meeting

RECOMMENDED MOTION:
Conduct a Public Hearing to consider the possible suspension, revocation, or other sanction
regarding the Liquor Licenses due to non-renewal or non-compliance with the conditions of
renewal:
1. DLA, LLC d/b/a “Parma Ristorante”, 266 Putnam Pike, Unit 1 (Failure to obtain a
Certificate of Good Standing)
2. Ichiraku, LLC d/b/a “Ichiraku Ramen and Fusion”, 970 Douglas Pike (Failure to
obtain a Certificate of Good Standing)
3. Lola’s Lounge, LLC d/b/a “Lola’s Lounge”, 55 Douglas Pike (Failure to obtain a
Certificate of Good Standing and failure to have a fire inspection done)
4. Rebel Alliance Group, LLC d/b/a “Bistecca Chop House”, 332 Farnum Pike
(Failure to obtain a Certificate of Good Standing, failure to obtain a copy of a
Food Business License, failure to pay the advertising fee of $30.50, failure to
have a fire inspection and failure to submit renewal applications).
5. Smithfield Elks #2359, 326 Farnum Pike (Failure to obtain a Certificate of Good
Standing)

6. Yamato Steakhouse Smithfield, Inc. d/b/a “Yamato Steakhouse of Japan”, 375
Putnam Pike, Unit 30 (Failure to obtain a Certificate of Good Standing)

Memorandum
DATE:

February 10, 2021

TO:

Smithfield Town Council

FROM:

Carol Banville – License Coordinator

SUBJECT:

Annual renewal of two (2) Victualling Only Licenses for the February 16 th Town
Council Meeting

BACKGROUND:
The businesses listed below have filed their applications for renewal.
TOWN REVENUE:
The cost to renew the Victualling Only License is $50.00 per year.
APPROVAL STATUS:
Applications are complete for approval by the Town Council.
RECOMMENDED MOTION:
Move that the Smithfield Town Council approve the annual renewal of two (2) Victualling Only
Licenses, as listed, as applied, subject to compliance with all State regulations and local
ordinances.
1. CALM Enterprises, Inc. d/b/a “Del’s of Smithfield”, 115 Pleasant View Avenue
2. J’s Delicatessen, Inc. d/b/a “J’s Delicatessen”, 285 George Washington Highway

Memorandum
DATE:

February 10, 2021

TO:

Smithfield Town Council

FROM:

Carol Banville – License Coordinator

SUBJECT:

Bingo License renewals for the February 16th Town Council Meeting

BACKGROUND:
Old County Road School and the Smithfield Senior Center have submitted their applications for
the renewal of their Bingo Licenses.
TOWN REVENUE:
The fee for the renewal of Bingo Licenses for the Smithfield Senior Center has been customarily
waived.
APPROVAL STATUS:
All paperwork is complete for Town Council approval.
RECOMMENDED MOTION:
Move that the Smithfield Town Council act upon approving the annual renewal of two (2) Bingo
Licenses for Old County Road School, located at 200 Old County Road, the Smithfield Senior
Center, located at 1 William J. Hawkins, Jr. Trail, as listed, as applied, subject to compliance
with all State regulations and local ordinances. Fees waived.

Memorandum
DATE:

February 10, 2021

TO:

Smithfield Town Council

FROM:

Carol Banville – License Coordinator

SUBJECT:

New Solicitation License for “Vivint Solar” for the February 16 th Town Council
Meeting

BACKGROUND:
Rob Tomasso, a representative for “Vivint Solar”, has applied for a Solicitation License on their
behalf. There will be one (1) employee canvassing for the company. Background checks were
completed on the canvasser and there were no disqualifying records. The Police Chief has
signed the application with the following conditions: The Smithfield Police Department is to be
notified each time the applicant is soliciting, including which area of Town solicitation will take
place. Solicitation may take place between the hours of 9:00 a.m. to 7:00 p.m. only. If
conditions of the license are not adhered to, the applicant will be required to appear before the
Town Council.

TOWN REVENUE:
The fee for the Solicitation License is $200.00 and is valid for two (2) years.

SUPPORTING DOCUMENTS:
Copy of Application
Copy of all BCI for applicant – No Record
Letter from Vivint Solar
Copy of registration of truck to be used
Proof of insurance

RECOMMENDED MOTION:
Move that the Smithfield Town Council approve a new Solicitation License for “Vivint Solar”,
soliciting solar panels, as applied, subject to compliance with all State regulations, local
ordinances, and the following conditions: The Smithfield Police Department is to be notified
each time the applicant is soliciting, including which area of Town solicitation will take place.
Solicitation may take place between the hours of 9:00 a.m. and 7:00 p.m. only. If conditions of
the license are not adhered to, the applicant will be required to appear before the Town Council.

Memorandum
DATE:

February 10, 2021

TO:

Smithfield Town Council

FROM:

Carol Banville – License Coordinator

SUBJECT:

Annual renewal of one (1) Private Detective License for the February 16 th Town
Council Meeting

BACKGROUND:
The individual listed below has filed his application for the renewal of his Private Detective
License.
TOWN REVENUE:
The cost to renew the Private Detective License is $150.00 per year.

RECOMMENDED MOTION:
Move that the Smithfield Town Council approve the annual renewal of a Private Detective
License for Ralph Howe, 4 Anson Brown Road, Johnston, RI for his business “Information
Connection Unlimited”, 400D Putnam Pike, Suite 128, Smithfield, RI, as applied, subject to
compliance with all State regulations and local ordinances.

Memorandum
DATE:

February 10, 2021

TO:

Smithfield Town Council

FROM:

Carol Banville – License Coordinator

SUBJECT:

Annual renewal of seven (7) Holiday Sales Licenses for the February 16 th Town
Council Meeting

BACKGROUND:
The businesses listed below have filed their application for renewal.
TOWN REVENUE:
The cost to renew the Holiday Sales License is $50.00 per year.
APPROVAL STATUS:
Applications are complete for approval by the Town Council.
RECOMMENDED MOTION:
Move that the Smithfield Town Council approve the annual renewal of seven (7) Holiday Sales
Licenses, as listed, as applied, subject to compliance with all State regulations and local
ordinances.
1. Bacon n Beanz Café, LLC d/b/a “Bacon N Beanz Café”, 345 Waterman Avenue
2. Colbea Enterprises, LLC d/b/a “Seasons Corner Market”, 947 Douglas Pike
3. Dave’s Fruitland, Inc. d/b/a “Dave’s Marketplace of Smithfield”, 4 Cedar Swamp
Road
4. Dave’s Marketplace of Smithfield, Inc. d/b/a “Dave’s Marketplace”, 371 Putnam
Pike, Suite 590

5. Camella J. Polseno d/b/a “Pleasant View Orchards”, 141 Pleasant View Avenue
6. Putnam Liquor, Inc. d/b/a “Putnam Pike Liquors”, 637B Putnam Pike
7. Amrah H. Siddigui d/b/a “Shon N Go”, 105C Pleasant View Avenue, Unit #9

Proposed Motion:
That the Smithfield Town Council hereby adopts Emergency Ordinance 2021-2
pursuant to Section 2.14 of the Smithfield Town Charter declaring the existence of
an emergency posed by the novel Coronavirus known as COVID-19.

TOWN OF SMITHFIELD
EMERGENCY ORDINANCE 2021-02

SECTION 1. CHAPTER 23 OF THE SMITHFIELD CODE OF ORDINANCES ENTITLED
“CIVIL DEFENSE” IS HEREBY AMENDED BY ADDING THERETO SECTIONS 23-3-0 23.3-7 ENTITLED “STATE OF EMERGENCY RESULTING FROM NOVEL
CORONAVIRUS KNOWN AS COVID-19”
WHEREAS, the Town of Smithfield on the 16th day of February, 2021, needs to address a public
health crisis resulting from a state of emergency posed by the novel Coronavirus known as COVID19;
WHEREAS, on March 9, 2020 the State of Rhode Island Governor Gina M. Raimondo issued
Executive Order 20-02 declaring a state of emergency due to the outbreak of COVID-19;
WHEREAS, cases of COVID-19 have been documented in the State of Rhode Island;
WHEREAS, the State of Rhode Island Governor Gina M. Raimondo has requested that all Rhode
Island Cities and Towns declare a local state of emergency, in response to this ongoing public health
crisis;
WHEREAS, the State of Rhode Island and various public health officials have reached out to the
Town of Smithfield to take steps to contain the spread of COVID-19;
WHEREAS, the Town of Smithfield needs to take additional measure to limit the spread of COVID19;
WHEREAS, Rhode Island General Laws § 30-15-12 and 30-15-13, as well as Town of Smithfield
Town Charter § C-2.14, permit the Town Council to declare a state of emergency for the purpose of,
among other things: providing for the cooperation in epidemic prevention, preparedness, response
and recover; preparing for emergency health threats that require the exercise of extraordinary
governmental functions; providing the town with the ability to respond rapidly and effectively to
potential or actual public health emergencies; and reducing loss of life;
WHEREAS, Rhode Island General Laws §§ 30-15-9(e)(4) and 30-15-12(b), as well as the Town of
Smithfield Town Charter §C-2.14, permit the Town Manager, as authorized by the Council, to
suspend the provisions of any statute, regulation, or requirement prescribing the procedures for the
conduct of town business, or the orders, rules, regulations of any town department, board, or agency,
if strict compliance with the provisions of any statute, order, rule or regulation would in any way
prevent, hinder or delay necessary action in coping with this emergency; and
WHEREAS, Rhode Island General Laws § 30-15-9(e)(3) and (7), and 30-15-12(b), as well as the
Town of Smithfield Town Charter § C-2.14, permit the Town Manager, as authorized by the
Council, to transfer the direction, personnel, or functions of town departments and agencies or units

thereof for the purpose of performing or facilitating emergency services; to control ingress and
egress to and from high risk areas, the movement of persons within the area, and the occupancy of
premises therein; and to take appropriate measures for the protection of health, safety, and welfare of
the people of the city/town and to prevent or minimize the loss of life.
WHEREAS, the Smithfield Town Council has determined that extraordinary measures must be
taken to alleviate the serious health consequences associated with the virus and to protect and
rehabilitate property;
IT IS HEREBY ORDAINED BY THE SMITHFIELD TOWN COUNCIL NOW, THEREFORE, the
Smithfield Town Council, by virtue of the authority vested in said office, pursuant to the Rhode
Island General Laws and the Smithfield Town Charter, including but not limited to Title 30, Chapter
15 of the General Laws and Smithfield Town Charter § C-2.14, do hereby order and direct the
following:
23.3-0 STATE OF EMERGENCY RESULTING FROM THE NOVEL CORONAVIRUS KNOWN
AS COVID-19. A state of emergency is declared within the Town of Smithfield.
23.3-1. The Town’s Emergency Operating Plan (EOP) and Emergency Operations Center (EOC) has
been activated.
23.3-2. Indoor and outdoor (public and private) social gatherings, including holiday gatherings,
parties and celebrations shall be in accordance with RIDOH guidance and exceptions allowed
pursuant to Executive Order 21-11 by the Governor.
23.3-3. Indoor and outdoor dining is allowed pursuant to Executive Order 21-11 by the Governor
and in accordance with the social distancing protocols and guidance set forth by the RI Department
of Health.
23.3-4 .Town offices and departments will restrict in-person business activities.
23.3-5. The Town Manager, department heads and public safety personnel shall reassess the
situation on a daily basis.
23.3-6. Pursuant to the emergency powers granted by the Rhode Island General Laws, and any other
applicable provisions of state or local law, the Town Manager shall from time to time issue
additional directives, orders, and recommendations as circumstances require, either written or verbal.
23.3-7.Nothing in this Executive Order shall constrain duties and powers of the Town and the Town
Manager authorized by Title 30, Chapter 15 of the General Laws and the Town Charter.
SECTION 2. This Emergency Ordinance shall take effect on February 18, 2021 and remain in full
force and effect through April 18, 2021 unless earlier repealed by the Smithfield Town Council.
SO ORDERED this 16th day of February, 2021.

APPROVED AS TO ITS FORM AND LEGALITY:

TOWN SOLICITOR
ADOPTED: February 16, 2021
TOWN COUNCIL PRESIDENT

TOWN CLERK

Town of Smithfield
64 FARNUM PIKE, SMITHFIELD RI 02917

PLANNING DEPARTMENT
FINANCE DEPARMENT

DATE:

February 10, 2021

TO:

Smithfield Town Council

FROM:

Michael Phillips, Town Planner

RE

Power Purchase Agreement with Ameresco

Telephone

(401) 233-1017

Fax

(401) 233-1091

In September of 2019, the Town Council authorized the Town Manager to enter into an
agreement with Ameresco, Incorporated to investigate potential PV systems at several sites listed
in the RFQ and to negotiate a potential power purchase agreement that provides long-term energy
and cost savings to the Town. Over the past year Ameresco has investigated a number of potential
sites for ground mounted solar projects and looked at various municipal and school buildings for
rooftop solar installations. Unfortunately, neither of these options has been successful. The other
option available to the Town to realize electric cost savings through solar development was
through a net metering arrangement whereby the Town would receive Net Metering Credits from
a project that Ameresco was developing in Tiverton, Rhode Island. The credits from that site
have since been allocated to another entity.
Ameresco and since has received Final approval from the Town of Westerly for a project known
as White Rock Road Solar. This project will provide us with energy credits equal to about
3,118,229 kWh (yr.). The Town of Westerly is the other power off-taker from this project. The
Net Metering Credits generated by the Project will be used to offset electric utility bills associated
with the Town’s various electric accounts. Details describing the White Rock Road Solar project
are found in attachments B, C & D of the agreement.
The Town engaged the services of Seth Handy, an attorney who specializes in energy related
matters to review the agreement and advise the Town. A memo from Mr. Handy outlining his
role in the review of the agreement is attached.
Recommended Motion: That the Smithfield Town Council authorizes Randy R. Rossi,
Town Manager to enter into a Power Purchase Agreement with Ameresco to purchase Net
Metering Credits from the White Rock Road Solar project.
Attachments:
1. Town of Smithfield Solar PV Net Metering, February, 2021
2. February 9, 2021 Memo from Seth Handy Re: PPP

NET METERING AGREEMENT
THIS NET METERING AGREEMENT (“Agreement”) is made and entered into as of
this __________ (the “Effective Date”) by and between the Town of Smithfield Rhode Island
with an address of ______________________ (“Buyer”) and White Rock Road LLC, with an
address of 111 Speen Street, Suite 410, Framingham, MA 01701 (“Developer”). Buyer and
Developer are sometimes hereinafter referred to individually as a “Party” and collectively as the
“Parties”.
WHEREAS,
(A)

Developer proposes to construct one or more solar photovoltaic generation facility
(the “Facility”) described in Attachment C with an aggregate generating capacity
of up to approximately 8.718 MW DC (6.474 MW AC) (the “Project”) on the
property described in Attachment B hereto (the “Property”);

(B)

the Parties intend that, pursuant to the Net Metering Rules, the Project will be
comprised of one or more Eligible Net Metering System Site, and will generate
Net Metering Credits (defined below);

(C)
pursuant to the Net Metering Rules, Developer (or its designee) will request net
metering service from the LDC as a Net Metering Customer of the Facilities and, as such,
intends to periodically accrue Net Metering Credits associated with the Electricity generated by
the Facilities during the Term;
(D)
subject to the terms and conditions of this Agreement, Developer desires to
deliver to the LDC electricity generated by the Project during the Term and Buyer desires to pay
for (35.76%) of such electricity (the “Buyer Allocation Percentage”) generated by the Project
during the Term and to receive from the Net Metering Customer an allocation of a corresponding
portion of the Net Metering Credits generated by the Project so that Buyer may use the Net
Metering Credits to offset electric utility bills associated with its electric utility accounts with the
LDC pursuant to this Agreement which is intended as a net metering finance agreement as
defined under the Net Metering Rules.
(E)
under R.I. Gen. Laws §39-26.4-2, a net metering finance arrangement requires the
recipient of net metering credits to have site control over the site of the eligible net metering
system site and Developer concurrently enters a sublease agreement under which it has subleased
the Property to Buyer.
NOW, THEREFORE, in consideration of the foregoing recitals, the mutual promises,
representations, warranties, covenants, conditions herein contained, and the Exhibits attached
hereto, Buyer and Developer agree as follows.
Section 1.

DEFINED TERMS; RULES OF INTERPRETATION
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Capitalized terms used in this Agreement shall have the meanings ascribed to them in
Attachment A hereto.
Section 2

SYSTEM DESCRIPTION

This Agreement provides the terms and conditions upon which the Developer may,
subject to satisfaction or waiver of the conditions precedent below, construct and install the
Facility. A description of the Facility is set forth in Attachment C hereto.
Section 3

TERM

(a)
Term. The term of this Agreement (the “Term”) shall commence on the Effective
Date and shall remain in effect until the twenty-fifth (25th) anniversary of the Commercial
Operation Date, or such earlier date provided herein. The Term may be extended by mutual
written agreement of the Parties for two (2) additional terms of up to five (5) years each at a Net
Metering Credit Price to be agreed upon by the Parties at the time of the extension.
(b)

Reserved.

(c)
Conditions Precedent. The obligation of Developer to commence construction
hereunder (and with respect to subparagraph (c)(xii) below, the obligation of Developer to
commence providing Electricity to the Delivery Point and to arrange for the allocation of the Net
Metering Credits to Buyer under this Agreement) is subject to the fulfillment of each of the
following conditions precedent or waiver by Developer no later than June 30, 2021 (the “Outside
CP Date”), provided that such date shall be extended on a day for day basis for delays caused by
Force Majeure or delays related to the LDC outside the control of Developer, though such waiver
will not affect any right of Buyer to terminate this Agreement under section 8 (Force Majeure):
(i)
Developer shall have obtained financing on terms acceptable to Developer
in its sole discretion. For the purposes of this subparagraph (c)(i), financing may include
debt financing, equity financing, tax equity financing, loan and credit agreements, notes,
bonds, indentures, security agreements, lease financing agreements, mortgages, interest
rate exchanges, or swap agreements, and any other documents relating to the
development, bridge construction or the permanent financing for the construction and
operation of the Facility.
(ii)
Developer shall have obtained all permits, licenses and other approvals
required by Applicable Legal Requirements and from the LDC and owner of the Property
for construction, installation and operation of the Facility;
(iii) Developer shall have secured site control for the Property on terms and
conditions acceptable to Developer and have entered into a sublease on terms acceptable
to Developer;
(iv) the LDC shall not have required material changes in plans and/or
specifications to the Facility or the interconnection of Buyer’s facilities or imposed costs
and fees in excess of $1,465,344 for interconnection application costs, utility upgrade
costs and utility impact study costs (said amount being the amount Developer reasonably
2

anticipates as the cost of interconnection and upgrades, if any, as of the Effective Date);
provided that such right of termination hereunder may be exercised only if (1) Developer
requests a reasonable adjustment to the Net Metering Credit Price for such
interconnection costs and Buyer, in its sole discretion, does not agree within a reasonable
time thereafter (not to exceed 45 days), such agreement to be evidenced by an
amendment to this Agreement executed by the Parties; OR (2) Developer requests that
Buyer pay any such interconnection and utility costs over $1,465,344 directly to the LDC
(or as otherwise agreed) and Buyer does not agree to make such payment within a
reasonable time thereafter (not to exceed 45 days);
(v)
Developer shall have entered into all contracts for procurement,
construction, installation and operation of the Facility;
(vi) Developer shall have satisfied itself that the Facility, if constructed, would
not be in violation of zoning or land use laws applicable to the Property, it being
acknowledged by Buyer that Developer is under no obligation to apply for or obtain
zoning relief;
(vii) Developer shall have confirmed that Developer will obtain all applicable
Environmental Attributes, Environmental Incentives and Tax Credits;
(viii) Buyer shall have provided Developer with information required hereunder
with respect to the Net Metered Accounts sufficient to permit preparation of the Schedule
Bs;
(ix)
for ground-mounted Facilities, Developer has performed a title
examination of the Properties and received an environmental Phase I and is satisfied in its
sole discretion with the results of such examination.
If these conditions precedent are not met on or before the Outside CP Date, which failure
is not caused by Force Majeure or delays caused by the LDC (provided that extensions for LDC
delays shall not exceed 180 days unless otherwise agreed to by Buyer), Buyer has the right to
terminate this Agreement and the Parties shall have no further obligations hereunder except those
which survive expiration or termination of this Agreement in accordance with the terms hereof.
Developer shall have the right to terminate at any time due to the failure of any of the
foregoing conditions. Developer shall give Buyer written notice of Developer’s intent to
terminate this Agreement due to nonfulfillment or failure of any of the foregoing conditions. In
the event Developer terminates this Agreement, the Parties shall have no further obligations
hereunder except those which survive expiration or termination of this Agreement in accordance
with the terms hereof. Developer shall notify Buyer when the conditions are met, and on or
before such notice, Developer shall provide Buyer with the construction schedule.
Section 4

FACILITY OWNERSHIP, INSTALLATION, OPERATION,
MAINTENANCE, AND REMOVAL

(a)
Construction. Developer will use diligent and commercially reasonable efforts to
(i) obtain all permits and financing for the Project, (ii) furnish all design, materials, supplies,
3

tools, equipment, labor, and other services necessary for the installation of the Facility, and
(iii) maintain the Facility in good condition and repair and in accordance with Applicable Legal
Requirements, industry standards and the terms of this Agreement.
(b)
Title to Facility. Except as otherwise set forth in this Agreement, as between the
Parties during the Term of this Agreement, all ownership of and title to the Facility, permits,
approvals, Environmental Attributes, Environmental Incentives, Reporting Rights and tax
benefits associated with the Facility shall be with the Developer. Developer shall be the legal
and beneficial owner of the Facility, which Facility will at all times retain the legal status of
personal property of Developer as defined under Article 9 of the Uniform Commercial Code.
Buyer will not take a position on any tax return or in other filings suggesting that it is anything
other than a purchaser of Electricity from the Facility. The Parties intend this Agreement to be
treated as a “service contract” within the meaning of section 7701(e)(3) of the Internal Revenue
Code.
As between Developer and Buyer, title to, and risk of loss of, the Net Metering Credits
will pass from Developer to Buyer when LDC applies the Net Metering Credits to Buyer’s
customer accounts and Developer realizes the financial benefit of those credits.
(c)
Cooperation Regarding Authorizations. Developer will prepare, file and manage
applications for all permits, approvals, registrations and other related matters under the
applicable Environmental Attributes program and with the LDC and any other Governmental
Authority and, to the extent necessary, Developer will do so on behalf of Buyer. Buyer agrees to
reasonably cooperate with Developer in preparing such applications and securing such permits,
approvals and registrations, including without limitation, timely executing and delivering all
documentation required from Buyer relating thereto. Where allowed by law and if necessary,
and subject to Applicable Legal Requirements, Buyer shall designate Developer as its agent in
obtaining all permits, approvals, registrations and additional authorizations required of Buyer in
connection with this Agreement and the transactions contemplated hereby.
(d)
Notice of Commercial Operation. Subject to the provisions of this Agreement,
Developer shall notify Buyer when the Facility achieves Commercial Operation (“Notice of
Commercial Operation”), and state the Commercial Operation Date.
(e)

Net Metering Provisions.
(1)
Net Metering Service Application. Developer shall prepare the
LDC’s Net Metering Application of Credits (the “Schedule B”), and Buyer shall
cooperate fully with Developer’s preparation of such documents.
(2)
Allocation of Net Metering Credits. At Developer’s request,
Buyer shall reasonably facilitate an allocation of Net Metering Credits to the Net
Metering Accounts. Buyer acknowledges and agrees that it shall not allocate or
permit to be allocated any Net Metering Credits generated by any other source to
the Net Metered Accounts if such allocation would affect Buyer’s ability to
comply with its obligations under this Agreement. Buyer shall provide at least
thirty (30) days’ notice to Developer prior to undertaking or permitting any
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allocation of Net Metering Credits from another source to the Net Metering
Accounts.
Buyer understands that the Net Metering Credits delivered to the Net
Metering Account in any particular month will be reflected on Buyer's invoice
from LDC as a monetary credit amount and not as an electricity quantity; and that
such credit will be reflected on Buyer's monthly LDC invoice according to LDC's
billing cycle, which may be approximately one month after the Energy associated
with the Net Metering Credits is generated by the Facility.
Buyer’s obligation to pay for the Electricity and the Net Metering Credits
associated with such Electricity is contingent on LDC allocating the Net Metering
Credits against Buyer’s accounts and allowing Buyer to receive and realize the
monetary value of those credits.
Prior to the Commercial Operations Date, Buyer shall take all actions
necessary to allow Developer to access, for the Term, Buyer's monthly LDC
statements and account information solely for purposes of fulfilling Developer's
obligations under this Agreement. Developer will attempt to correct any LDC
allocation error, and Buyer agrees to cooperate in a timely manner as needed.
(3)
Eligible Net Metering System Site of a Public Entity. Buyer
agrees not to take any action inconsistent with the regulatory status of the Project
as an “Eligible Net Metering System owned and operated on behalf of a Public
Entity” except insofar as such action is expressly authorized hereunder. For
avoidance of doubt, Buyer acknowledges that, pursuant to the current Net
Metering Rules, in order to obtain and preserve such status, no Schedule B for a
Eligible Net Metering System Site of a Public Entity may allocate Net Metering
Credits to the account of any individual or to the account of any entity that is not a
Public Entity.
(4)
Annual Consumption. Buyer represents and warrants that the
aggregate annual consumption of the Net Metered Accounts set forth on
Attachment D is greater than the Annual Electric Output as set forth on
Attachment C, as adjusted by the Annual Facilities Degradation Factor under
standard insolation conditions. In the event that the kWh generated by the
System during any 12-month period is greater than the aggregate consumption of
the Net Metered Accounts, Buyer shall be solely responsible for any costs or
billing charges assessed by the LDC in accordance with the Net Metering Rules
with respect to such difference.
(5)
Cooperation on Assurance of Net Metering Eligibility. Buyer
agrees to promptly provide such information and assistance to Developer as may
be necessary to allow Developer to prepare and maintain Schedule B – Additional
Information Required for Net Metering Service (RIPUC No. 2178), as it may be
amended from time to time.
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(6)
Consolidated Billing of Electricity Charges. In order to facilitate
Buyer’s ability to use Net Metering Credits allocated to the Net Metered
Accounts, Buyer shall arrange for the charges for its electricity purchases from
competitive electricity suppliers (if any) to be billed through its LDC invoices.
(f)
No Resale of Electricity. This Agreement is an agreement by Buyer to
pay for a portion of the Electricity delivered to the Net Metering Customer as a means of
facilitating the sale of Net Metering Credits to Buyer. Nevertheless, to the extent that this
Agreement is deemed to constitute an agreement for the purchase of Electricity, the
Electricity purchased by Buyer from Developer under this Agreement shall not be resold
to any other Person, nor shall such Electricity be assigned or otherwise transferred to any
other Person (other than to the LDC pursuant to the Net Metering Rules), without prior
approval of Developer, which approval shall not be unreasonably withheld, and Buyer
shall not take any action which would cause Buyer or Developer to become a utility or
public service company.
(g)
No Assertion that Developer is a Utility. Buyer shall not assert that
Developer is an electric utility or public service company or similar entity that has a duty
to provide service, or is otherwise subject to rate regulation.
Section 5.

PURCHASE AND SALE; DELIVERY; GOVERNMENTAL CHARGES

(a)
Purchase and Sale of Net Metering Credits. Commencing on the Commercial
Operation Date and continuing throughout the remainder of the Term, Developer shall sell and
make available to Buyer, and Buyer shall purchase and take delivery of all of the Net Metering
Credits associated with the Buyer Allocation Percentage of the Electricity as allocated to Buyer
per the Schedule B, attached as Attachment H, and credited against Buyer’s Net Metering
Accounts. Notwithstanding the foregoing, Buyer may identify additional accounts for the
allocation of net metering credits to ensure it can meet its obligation to buy net metering credits.
(b)
Price for Net Metering Credits. Notwithstanding any other provision of this
Agreement, Buyer shall pay Developer for the Buyer Allocation Percentage of the Net Metering
Credits related to the Electricity, metered at the Developer Metering Device and credited to
Buyer’s Net Metering Accounts, at the applicable Net Metering Credit Price set forth on
Attachment D. In all cases, any adjustments in the Net Metering Credit Price shall be made to
the nearest thousandth of a cent.
(c)

Reserved

(d)

Governmental Charges.

(i)
Developer is responsible for local, state and federal income taxes
attributable to Developer for income received under this Agreement.
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(ii)
Buyer shall pay directly or reimburse Developer on an after-tax basis for
all sales and use taxes that may be imposed by any Governmental Authority on the sale of
Net Metering Credits to Buyer.
(iii)

reserved

(iv)
Both Parties shall use reasonable efforts to administer this Agreement and
implement its provisions so as to minimize Governmental Charges. In the event any of
the sales hereunder are to be exempted from or not subject to one or more Governmental
Charges, the applicable Party shall, promptly upon the other Party’s request therefore,
provide the applicable Party with all necessary documentation to evidence such
exemption or exclusion.
(f)

Guaranteed Annual Electric Output.

(i)
Developer guarantees that the Facility will produce the Guaranteed
Annual Electric Output provided in Attachment C under standard insolation conditions at
the Property and measured on a Contract Year, cumulative basis.
(ii)
Subject to clause (iii) below, if, as of any anniversary of the Commercial
Operation Date, a Production Shortfall exists with respect to such Contract Year,
Developer will credit Buyer with a credit equal to the product of:
(A)
the positive difference, if any, between the Net Metering Credit
Value minus the Net Metering Credit Price for such Contract Year, multiplied by (B) the
Production Shortfall; provided the amount under subclause (A) shall in no case exceed
$0.05 per kWh.
(iii) For purposes of calculating a Shortfall Payment under clause (A) above,
the Production Shortfall shall be adjusted as reasonably determined due to insolation
conditions other than standard insolation conditions as of the Effective Date as set forth
in the PV Syst Model attached hereto as Attachment E, or Force Majeure. Within sixty
days after each Contract Year, Developer shall provide Buyer with a reconciliation of all
production by the System for the one-year measurement period (the “Production
Report”). Payment or credit of the Shortfall Payment, as described herein, shall be
Buyer’s sole remedy against Developer for failure to meet the Guaranteed Annual
Electric Output. Notwithstanding the foregoing, Developer may install additional
equipment on the Property (including without limitation additional solar panels) or
allocate net metering credits from other solar facilities prevent or reduce future
Production Shortfalls, upon advance notice to Buyer. Developer may at its option credit
Buyer on future invoice(s) the amount of the Shortfall Payment. Shortfall Payment shall
be either, in the discretion of Developer, credited over the next one (1) or two (2)
invoices after delivery of the Production Report or paid to Buyer within sixty (60) days of
delivery of the Production Report. For clarity, failure to pay the Shortfall Payment when
due, subject to applicable cure periods, shall be an Event of Default under Section 9 and
shall entitle Buyer to remedies as set forth in Section 9.
Section 6.

ENVIRONMENTAL ATTRIBUTES
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(a)
Title to Environmental Attributes. All Environmental Attributes, Environmental
Incentives and Reporting Rights relating to the Facility or the Electricity, other than Net
Metering Credits, if any, will be and remain property of Developer. Developer shall have all
right, title, and interest in and to any and all such Environmental Attributes, Environmental
Incentives and Reporting Rights that relate to the Electricity during the Term.
(b)
Reporting of Ownership of Environmental Attributes. Buyer shall not report to
any Person that any Environmental Attributes, Environmental Incentives or Reporting Rights
relating to the Electricity or the Facility belong to any Person other than Developer.
(c)
Further Assurances. At Developer’s request, Buyer shall execute all such
documents and instruments reasonably necessary or desirable to effect or evidence Developer’s
right, title and interest in and to the Environmental Attributes, Environmental Incentives and
Reporting Rights relating to the Electricity. If the standards used to qualify Environmental
Attributes, or Environmental Incentives to which Developer is entitled under this Agreement are
changed or modified, and the Parties shall use all commercially reasonable efforts to cause the
Environmental Attributes to comply with new standards as changed or modified.
Section 7.

METERING DEVICE AND METERING]

(a)
Metering Equipment. Developer shall provide, install, own, operate and maintain
the Developer Metering Device. Developer shall maintain and test the Developer Metering
Device in accordance with Applicable Legal Requirements.
(b)

Reserved.

Section 8.
(a)

LOSS, DAMAGE OR DESTRUCTION OF FACILITIES;
FORCE MAJEURE

Facility Loss.

(i)
Developer shall bear the risk of any Facility Loss, except to the extent
such Facility Loss results from the negligence of Buyer or Buyer’s agents,
representatives, vendors, employees, contractors, (collectively, “Buyer Misconduct”).
(ii)
Partial Loss. In the event of any Facility Loss that results in less than total
damage, destruction or loss of the Facility, this Agreement will remain in full force and
effect and Developer will, at Developer’s sole cost and expense, subject to the provisions
below, repair or replace the Facility as quickly as practicable.
(iii) Total Loss. In the event of any Facility Loss that results in total damage,
destruction or loss of the Facility, Developer shall, within sixty (60) Business Days
following the occurrence of such Facility Loss, notify Buyer whether Developer is
willing, notwithstanding such Facility Loss, to repair or replace the Facility. In the event
that Developer notifies Buyer that Developer is not willing to repair or replace the
Facility following a total loss, this Agreement will terminate automatically effective upon
the date of such notice
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In the event that Developer notifies Buyer that Developer is willing to repair or
replace the Facility following a total loss, the following shall occur, (A) this Agreement
will remain in full force and effect, and (B) Developer will repair or replace the Facility
as quickly as practicable.
(b)
Performance Excused by Force Majeure. To the extent either Party is prevented
by Force Majeure from carrying out, in whole or part, its obligations under this Agreement and
such Party (the “Claiming Party”) gives written notice and details of the Force Majeure to the
other Party as soon as practicable, then the Claiming Party will be excused from the performance
of its obligations under this Agreement (other than the obligation to make payments then due or
becoming due with respect to performance prior to the Force Majeure, but the period of time to
pay shall be extended if Buyer is prevented from paying due to Force Majeure). The Party
affected by Force Majeure will use commercially reasonable efforts to eliminate or avoid the
Force Majeure and resume performing its obligations; provided, however, that neither Party is
required to settle any strikes, lockouts or similar disputes except on terms acceptable to such
Party, in its sole discretion. The non-Claiming Party will not be required to perform or resume
performance of its obligations to the Claiming Party corresponding to the obligations of the
Claiming Party excused by Force Majeure for so long as the claim of Force Majeure continues.
For greater clarity, the Guaranteed Annual Electric Output shall be adjusted or prorated for any
period of time the Facility is not generating Electricity due to Force Majeure.
(c)
Termination Due to Force Majeure. If a Claiming Party claims a Force Majeure
for a consecutive period of twelve (12) calendar months or longer, then either Party may
terminate this Agreement, in whole or in part, without any liability to the Claiming Party as a
result of such termination.
(d)
Change in Law. In the event that a change in Law occurs, including without
limitation, a change in the Net Metering Rules, or the administration of interpretation thereof by
the Rhode Island Public Utilities Commission or the LDC (“Change in Law”) which (a)
materially restricts the ability of Developer to deliver Net Metering Credits generated by the
Facility to Buyer or the ability of Electricity generated by the Facility to be delivered to the LDC
or the ability of Buyer to receive Net Metering Credits, (b) results in the Facility being
disqualified as a Eligible Net Metering System Site, or (c) otherwise materially impacts the
ability of either Party to perform its obligations under this Agreement, including changes in Law
that result in material increase in Developer’s costs of construction and installation, or operation
of the Facility, then, upon a Party’s receipt of notice of such Change in Law from the other Party,
the Parties shall promptly and in good faith endeavor to negotiate such amendments to or
restatements of this Agreement as may be necessary to achieve the allocation of economic
benefits and burdens originally intended by the Parties, subject to Applicable Legal
Requirements. Without limiting the foregoing, such amendments may include an amendment
and restatement of this Agreement. If the Parties are unable, despite good faith efforts, to reach
agreement on an amendment or restatement within one hundred twenty days, either Party may
terminate this Agreement.
Section 9.

EVENTS OF DEFAULT; REMEDIES
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(a)
Events of Default. An “Event of Default” means, with respect to a Party (a
“Defaulting Party”), the occurrence of any of the following:
(i)
the failure to make, when due, any payment required under this
Agreement if such failure is not remedied within ten (10) Business Days after receipt of
written notice unless the specific amount of the payment not made is being disputed;
(ii)
any representation or warranty made by such Party in this Agreement
(including the License) is false or misleading in any material respect when made or when
deemed made or repeated;
(iii) the failure to perform any material covenant or obligation set forth in this
Agreement (except to the extent constituting a separate Event of Default); provided, that
the Defaulting Party shall have sixty days after receipt of written notice of default to cure
the alleged breach, or additional time if the Defaulting Party has diligently commenced
and is pursuing a cure of such breach during such sixty (60) day period;
(iv)
such Party becomes Bankrupt, or any assignment shall be made by the
Developer or by any guarantor of the Developer for the benefit of creditors, or if a
petition is filed by the Developer or by any guarantor of the Developer for adjudication as
a bankrupt, or for reorganization or an arrangement under any provision of the
Bankruptcy Act as then in force and effect, or if an involuntary petition under any of the
provisions of the Bankruptcy Act is filed against the Developer and such involuntary
petition is not discharged within ninety (90) days thereafter, in any of those events the
Buyer may terminate this Agreement upon written notice to the Developer;
(v)
such Party fails to provide or maintain in full force and effect any required
insurance, if such failure is not remedied within five (5) Business Days after receipt of
written notice from the Non-Defaulting Party to the Defaulting Party.
(b)
Remedies for Event of Default. If at any time an Event of Default with respect to
a Defaulting Party has occurred and is continuing beyond applicable notice and cure periods, the
other Party (the “Non-Defaulting Party”) shall, without limiting the rights or remedies available
to the Non-Defaulting Party under this Agreement or applicable Law, but subject to the
provisions of Sections 9(c) and Section 19, have the right to any of the following: (a) by notice
to the Defaulting Party, to designate a date, not earlier than twenty (20) Business Days after the
date such notice is effective, as an early termination date (“Early Termination Date”) in respect
of this Agreement; (b) to withhold any payments due to the Defaulting Party under this
Agreement; and (c) to suspend performance due to the Defaulting Party under this Agreement
and (d) exercise all other rights and remedies available at law or in equity to the Non-Defaulting
Party.
(c)
Rights Upon Termination for Default. In the event that the Non-Defaulting Party
elects to terminate this Agreement as provided in Section 9, the Defaulting Party shall pay the
Non-Defaulting Party the Termination Penalties, as applicable, established in Attachment F as
liquidated damages. Such express remedy and any associated measure of damages shall be the
sole and exclusive remedy available as a result of termination of this Agreement subject,
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however, to subsection (g) below. If this Agreement terminates pursuant to this Section 9(c),
then following such termination, Developer shall take commercially reasonable efforts to find an
alternate offtaker or purchaser of net metering credits and otherwise to mitigate damages as the
result of an Event of Default and the Termination Payment shall be reduced accordingly to
account for such mitigation.
(d)
Termination Payment Notice. In the event that a Non-Defaulting Party elects to
require payment of the Termination Payment as provided in Section 9 herein, then, the NonDefaulting Party will notify the Defaulting Party of the amount due and outstanding under this
Agreement. The Defaulting Party shall pay the Termination Payment within sixty days after the
Early Termination Date. Payments not made within 60-day period shall accrue interest at the
Interest Rate.
(e)
Closeout Setoffs. The Non-Defaulting Party shall be entitled, at its option and in
its discretion, to set off, against any amounts due and owing from the Defaulting Party under this
Agreement, any amounts due and owing to the Defaulting Party under this Agreement.
(f)
Remedies Cumulative. Except as otherwise provided in Sections 9(c) and 9(d),
the rights and remedies contained in this Section 9 are cumulative with the other rights and
remedies available under this Agreement or at law or in equity.
(g)
Unpaid Obligations. The Non-Defaulting Party shall be under no obligation to
prioritize the order with respect to which it exercises any one or more rights and remedies
available under this Agreement. Notwithstanding anything to the contrary herein, the Defaulting
Party shall in all events remain liable to the Non-Defaulting Party for any amount payable by the
Defaulting Party in respect of any of its obligations remaining outstanding after any such
exercise of rights or remedies.
Section 10.

INVOICING AND PAYMENT

(a)
Invoicing and Payment. Developer will bill Buyer on a monthly basis and Buyer
shall pay such invoice not later than thirty (30) days after receipt of the applicable invoice (or, if
such day is not a Business Day, then on the next Business Day). Each invoice shall accurately
state (i) the quantity of Electricity credited to Buyer’s bill during such billing period, (ii) the Net
Metering Credit Price and (iii) the total amount due from Buyer. Buyer will make payment by
electronic funds transfer, or by other mutually agreeable method(s), to the account designated by
Seller. Any amounts not paid within thirty (30) days after the applicable due date will accrue
interest at the Interest Rate until paid in full.
(b)
Disputed Amounts. A Party may in good faith dispute the correctness of any
invoice (or any adjustment to any invoice) under this Agreement at any time within three (3)
months following the date the invoice (or invoice adjustment) was rendered. In the event that
either Party disputes any invoice or invoice adjustment, such Party will nonetheless be required
to pay the full amount of the applicable invoice or invoice adjustment on the applicable payment
due date, and to give notice of the objection to the other Party.
(c)
Records and Audits. Notwithstanding any other record keeping provision of the
Rhode Island General Laws, each Party will keep, for a period not less than two (2) years after
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the expiration or termination of any transaction, records sufficient to permit verification of the
accuracy of billing statements, invoices, charges, computations and payments for such
transaction. During such period each Party may, at its sole cost and expense, and upon
reasonable notice to the other Party, examine the other Party’s records pertaining to transactions
during such other Party’s normal business hours.
Section 11.
(a)
Party that:

REPRESENTATIONS AND WARRANTIES; BUYER
ACKNOWLEDGEMENT

Representations and Warranties. Each Party represents and warrants to the other

(i)
the execution, delivery and performance of this Agreement are within its
powers, have been duly authorized by all necessary action and do not violate any of the
terms and conditions in its governing documents, or any Applicable Legal Requirements;
(ii)
this Agreement, and each document executed and delivered in accordance
with this Agreement, constitutes its legally valid and binding obligation enforceable
against it in accordance with its terms; subject to any bankruptcy, insolvency,
reorganization and other Applicable Legal Requirements affecting creditors’ rights
generally, and with regard to equitable remedies, the discretion of the applicable court;
(iii) it is acting for its own account, and has made its own independent decision
to enter into this Agreement, and is not relying upon the advice or recommendations of
the other Party in so doing;
(iv)
it is capable of assessing the merits of and understanding, and understands
and accepts, the terms, conditions and risks of this Agreement; and
(v)
it understands that the other Party is not acting as a fiduciary for or an
adviser to it or its Affiliates;
(vi) Buyer represents it is duly formed and validly existing under Rhode Island
law and that the individual(s) executing this Agreement on behalf of Buyer is/are
authorized and empowered to bind Buyer.
(v)
Developer represents it is duly formed and validly existing under
Delaware law and authorized to do business in Rhode Island and that the individual(s)
executing this Agreement on behalf of Developer is/are authorized and empowered to
bind Developer
(vi)
it has the full right, power and authorization to enter into and perform this
Agreement and each of it’s obligations and undertakings under this Agreement, and it’s
execution, delivery and performance of this Agreement have been duly authorized and
agreed to in compliance with the requirements of Rhode Island law.
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(vii) All consents and approvals necessary to its’s execution, delivery and
performance of this Agreement have been obtained, and no further action needs to be
taken in connection with such execution, delivery and performance.
(viii) it will execute and acknowledge when appropriate all documents and
instruments and take all actions necessary to implement, evidence and enforce this
Agreement.

(b)
Acknowledgement Regarding Inapplicability of Bankruptcy Code Section
366/Forward Contract. Buyer acknowledges and agrees that, for purposes of this Agreement,
Developer is not a “utility” as such term is used in Section 366 of the United States Bankruptcy
Code (the “Bankruptcy Code”), and Buyer agrees to waive and not to assert the applicability of
the provisions of Section 366 in any bankruptcy proceeding wherein Buyer is a debtor. The
Parties acknowledge and agree that this Agreement and the transactions contemplated hereunder
are a “forward contract” within the meaning of the United States Bankruptcy Code, and that
Developer is a “forward contract merchant” within the meaning of the United States Bankruptcy
Code.
(c)

Additional Representations by Buyer.

(i)
With respect to certain of Buyer’s existing other utility accounts with LDC
identified in Attachment D attached hereto (the “Net Metered Accounts”), Buyer, to the
best of its knowledge after reasonable inquiry, has provided to Developer complete and
correct records of its electricity usage and costs with respect to such accounts.

Section 12.

LIMITATIONS

(a)
Limitation of Remedies, Liability and Damages. The Parties confirm that the
express remedies and measures of damages provided in this Agreement satisfy the essential
purposes hereof. For breach of any provision for which an express remedy or measure of
damages is provided, such express remedy or measure of damages will be the sole and exclusive
remedy, the obligor’s liability will be limited as set forth in such provision and all other remedies
or damages at law or in equity are waived. If no remedy or measure of damages is expressly
provided herein, the obligor’s liability will be limited to actual direct damages only, and such
direct actual damages will be the sole and exclusive remedy and all other remedies or damages at
law or in equity are waived. It is agreed by the Parties that the Termination Payment is
considered to be direct damages. Except as otherwise provided herein, neither Party shall be
liable to the other Party for consequential, incidental, punitive, exemplary or indirect damages,
including but not limited to, loss of profits or revenue, downtime costs, loss of use of any
property, cost of substitute equipment or facilities, whether arising in tort, contract or otherwise.
This Section 12 shall survive termination of this Agreement. For greater clarity, the Parties
agree that the Termination Payment does not constitute consequential, incidental, punitive,
exemplary or indirect damages.
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Section 13.

RESERVED

Section 14.

INSURANCE

Attachment G hereto contains the insurance requirements under this Agreement for both
Developer and Buyer, each of which are hereby incorporated by reference into and made a part
of this Agreement.
Section 15.

INDEMNIFICATION

To the fullest extent permitted by law, the Developer shall indemnify and hold harmless
the Buyer and all of its officers, employees, boards, commissions, and representatives from and
against all claims, causes of action, suits, costs, damages, and liability of any kind (“Losses”)
from or to third parties which arise out of the performance of Developer’s work, provided that
such Losses are attributable to bodily injury, sickness, disease or death, or to injury to or
destruction of tangible property but only to the extent caused by the negligent or intentional acts
or omissions of the Developer, its employees, agents, subcontractors, or anyone directly or
indirectly employed by them or anyone for whose acts Developer is legally liable. This
indemnity obligation shall apply notwithstanding any negligent or intentional acts, errors or
omissions of the Buyer, but the Developer’s obligation to pay Losses shall be reduced in
proportion to the percentage by which the Buyer’s negligent or intentional acts, errors or
omissions caused the Losses.
The provisions of this section shall survive the expiration or earlier termination of the
Agreement.
Section 16.

CONFIDENTIALITY

(a)
Confidentiality. Neither Party will use any Confidential Information for any
purpose except such Party’s performance under this Agreement or except where disclosure is
required by law. Furthermore, neither Party will disclose any Confidential Information to any
third party (other than (and then only for purposes permitted by this Agreement) the Party’s or
the Party’s Affiliates’ officers, employees, lenders, counsel, accountants or advisors
(collectively, “Representatives”) who have a need to know such information for the purposes
permitted by this section and who have agreed to keep such terms confidential or are otherwise
bound by confidentiality obligations at least as restrictive as those contained herein) except in
order to comply with the requirements of any applicable Law or any exchange, control area or
independent system operator rule, tariff or agreement or in connection with any judicial or
regulatory proceeding or request by a Governmental Entity; provided, however, that each Party
will use reasonable efforts to prevent or limit any such disclosure. “Confidential Information”
means any non-public confidential or proprietary information of a Party or its Affiliates or any of
its or their Representatives relating to this Agreement and the Facility and revealed to the other
Party or its Affiliates or any of its or their Representatives during the Term.
Notwithstanding the foregoing, Developer acknowledges that Buyer is a public entity
subject to the Access to Public Records Act, and nothing in this Confidentiality provision shall
be deemed to require Buyer to prohibit disclosure of any documents pursuant to the Access to
Public Records Act. Developer expressly acknowledges that all documents provided to Buyer
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are presumed public records unless it is demonstrated that an exception to the definition of public
records applies.
The obligations of the Parties under this Section 16 will survive for a period of
two (2) years from and after the termination of this Agreement.
Section 17.

DISPUTE RESOLUTION

Disputes regarding changes in and interpretations of the terms or scope of the Agreement
and denials of or failures to act upon claims shall be resolved according to the following
procedures:
(a)
Notice of Dispute/Negotiated Resolution. In the event that there is any
controversy, claim or dispute between the Parties hereto arising out of or related to this
Agreement, or the breach hereof, that has not been resolved by informal discussions and
negotiations, either Party may, by written notice to the other, invoke the formal dispute
resolution procedures set forth herein. The written notice invoking these procedures shall set
forth in reasonable detail the nature, background and circumstances of the controversy, claim or
dispute. During the twenty (20) Business Day period following a party’s receipt of said written
notice, the Parties shall meet, confer and negotiate in good faith to resolve the dispute.
(b)
In the event that any controversy, claim or dispute between the Parties hereto
arising out of or related to this Agreement, or the breach hereof, cannot be settled or resolved
amicably by the Parties during the twenty (20) Business Day period of good faith negotiations
provided for above, then either or any Party hereto may resort to any and all available dispute
resolution or court proceedings in the state and federal courts located within the State of Rhode
Island. Developer expressly consents to the jurisdiction of the state and federal courts located
within the State of Rhode Island.
Section 18.

NOTICES

(a)
Notices. All notices, requests, statements or payments will be made to the
addresses and persons specified below. All notices, requests, statements or payments will be
made in writing. Notices required to be in writing will be delivered by hand delivery, overnight
delivery or by email with confirmation of receipt. Notice by hand delivery or overnight delivery
will be deemed to have been received when delivered. A Party may change its address by
providing notice of the same in accordance with the provisions of this section.
If to the Buyer:

Randy Rossi
Town Manager
Town of Smithfield
64 Farnum Pike
Smithfield, RI 02917

With a copy to:
Seth H. Handy (#5554)
HANDY LAW, LLC
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42 Weybosset Street
Providence, RI 02903
seth@handylawllc.com
If to the Developer:

White Rock Road LLC
c/o Ameresco, Inc.
111 Speen Street, Suite 410
Framingham, MA 01701
Email:

With a copy to:

Ameresco, Inc.
111 Speen Street, Suite 410
Framingham, MA 01701
Attention: General Counsel
Email:

(b)
Emergency. The Parties shall designate certain individual(s) as their respective
points of contact to be available in emergencies (either Party may change the individuals by
providing written notice of same in accordance with the provisions of this section).
Section 19.

ASSIGNMENT; BINDING EFFECT; FINANCING PROVISIONS

(a)
Assignment; Binding Effect. Except as provided in this Agreement, neither Party
shall have the right to assign or transfer, whether voluntarily or by operation of law, any of its
rights, duties or obligations under this Agreement without the prior written consent of the other
Party, which consent shall not be unreasonably withheld or delayed.
(b)
Permitted Assignment by Developer. Notwithstanding anything to the contrary
herein, Developer may assign all of its rights and obligations hereunder to (i) to one or more
Affiliates of Developer that will be the owner of all or substantially all Project assets, or (ii) to
any person succeeding to all or substantially all of the assets of Developer (each, a “Permitted
Transfer”). In the event of any such assignment, Developer shall provide advance written notice
to Buyer of the existence of such assignment, together with the name and address of the assignee,
and documentation establishing that the assignee has assumed (or as of the closing of such
transaction will assume) all of the Developer’s rights and obligations under this Agreement.
Buyer agrees to promptly execute any document reasonably requested in acknowledgement of
such assignment and in consent thereto in accordance with the provisions hereof. If such
assignment is a full assignment of all of Developer’s rights, and obligations under this
Agreement, then Developer shall have no further liability arising under this Agreement after the
effective date of the assignment.
Subject to the foregoing restrictions on assignment, this Agreement will inure to
the benefit of and be binding upon the Parties and their respective successors and permitted
assigns.
(c)
Financing Provisions. Notwithstanding any contrary provisions contained in this
Agreement, including without limitation Section 19(a) and 19(b), Buyer specifically agrees,
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without any further request for prior consent but with advance written notice to Buyer, to permit
Developer to assign, transfer or pledge its rights under this Agreement and its rights and title to
the Facility to a Designated Third Party for the purpose of obtaining financing or refinancing in
connection with the Project (including, without limitation, pursuant to a sale-leaseback or
partnership flip transaction) and to sign any agreement reasonably requested by Developer or its
lenders to acknowledge and evidence such agreement. The Buyer agrees to cooperate with
Developer in the negotiation and execution of any reasonable amendment or addition to this
Agreement required by the financing parties so long as such amendment or addition does not in
any way materially alter or amend the rights and obligations of the Buyer herein.
(e)

Third Party Rights.

(1)
Notice to Designated Third Party. Buyer agrees to give copies of any
notice provided to Developer by Buyer under Section 9 to any assignee or transferee
permitted pursuant to Section 19(c) (each, a “Designated Third Party”).
(2)
Exercise of Developer Rights. Any Designated Third Party, as collateral
assignee and if allowed pursuant to its contractual arrangements with Developer, shall
have the right in the place of Developer, to any and all rights and remedies of Developer
under this Agreement. Such Designated Third Party shall also be entitled to exercise all
rights and remedies of secured parties generally with respect to this Agreement, subject to
the terms of this Agreement.
(3)
Performance of Developer Obligations. A Designated Third Party shall
have the right, but not the obligation, to pay all sums due under this Agreement and to
perform any other act, duty or obligation required of Developer hereunder or cause to be
cured any default of Developer hereunder in the time and manner provided by and subject
to the terms of this Agreement. Nothing herein requires the Designated Third Party to
cure any default of Developer under this Agreement or (unless such party has succeeded
to the Developer’s interests under this Agreement) to perform any act, duty or obligation
of Developer under this Agreement, but Buyer hereby gives such party the option to do
so, provided any such cure, act, duty or obligation is performed in accordance with the
terms of this Agreement.
(4)
Exercise of Remedies. Upon the exercise of secured party remedies,
including any sale of one or more of the Facility by a Designated Third Party, whether by
judicial proceeding or under any power of sale contained therein, or any conveyance from
Developer to the Designated Third Party (or any assignee of the Designated Third Party)
in lieu thereof, the Designated Third Party shall give notice to Buyer of the transferee or
assignee of this Agreement. Any such exercise of secured party remedies shall not
constitute a default under this Agreement, unless the act of exercising such remedy itself
constitutes an Event of Default provided, however, that the exercise of such remedies
shall not itself serve as the cure of any default of Developer, unless cured by the
Designated Third Party.
(5)
Buyer agrees that each Designated Third Party is a third-party beneficiary
of the provisions of this Section.
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(6)
Buyer shall not exercise any rights to terminate or suspend this Agreement
unless it shall have given the Designated Third Party a copy of prior written notice of its
intent to terminate or suspend this Agreement specifying the condition giving rise to such
right, and the Designated Third Party shall not have caused to be cured the condition
giving rise to the right of termination or suspension within sixty (60) days after
Developer’s cure period expires with respect to payment defaults and ninety (90) days
with respect to all other defaults. The parties’ respective obligations will otherwise
remain in effect during any cure period.
(7)
If pursuant to an exercise of remedies by a Designated Third Party, such
party of its assignee shall acquire control of the Facility and this Agreement, and shall
within the time periods describe in the preceding paragraph (6) cure all defaults capable
of being cured under this Agreement existing as of the date of such change in control in
the manner required by this Agreement, then such person or entity shall no longer be in
default under this Agreement and this Agreement shall continue in full force and effect.
(f)
Buyer agrees to cooperate with Developer and its financing parties in connection
with any financing or refinancing of all or a portion of the Facility. In furtherance of the
foregoing, as Developer or its financing parties request from time to time, Buyer agrees, subject
to the other provisions of this Agreement, to (i) execute any consents to assignment or
acknowledgements, (ii) negotiate and deliver such reasonable estoppel certificate as an existing
or prospective Designated Third Party may reasonably require, and (iii) furnish such reasonable
information as Developer and its financing parties may reasonably request.
Section 20.

MISCELLANEOUS

(a)
Amendment and Restatement; Contract Drafting. The Parties acknowledge that
they jointly participated in the drafting of this Agreement, jointly participated in the choice of
language used in this Agreement, and have each reviewed all of the terms of this Agreement.
This document has not been proffered by one Party to the exclusion of the other Party. If any
ambiguous word or phrase is found in this Agreement, the canon of construction requiring that
any such word or phrase be construed against the drafter shall not be applied to determine the
true meaning of that ambiguous word or phrase.
(b)
Waiver. No action or failure to act by either party shall constitute a waiver of a
right or duty afforded to the other party under the Agreement, nor shall such action or failure to
act constitute approval of or acquiescence in a breach thereunder, except as may be specifically
agreed in writing. No forbearance or indulgence in any form or manner by either party shall be
construed as a waiver or in any way limit the legal or equitable remedies available to the other
party. No waiver by one party of any default or breach by the Developer shall constitute a
waiver of any subsequent default or breach by the other party.
(c)
Severability. The invalidity or unenforceability of any provision of this
Agreement shall not affect the other provisions hereof. Any provisions adjudged to be invalid or
unenforceable shall be severed from the Agreement and the remaining provisions shall continue
in full force and effect to the extent permitted by law. The Parties shall negotiate promptly and
in good faith to fashion contractual provisions to be observed in place of any provisions
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adjudged to be invalid or unenforceable to achieve as nearly as possible the commercial results
contemplated by this Agreement.
(d)
Headings. The headings of Sections of this Agreement are for convenience of
reference only and are not intended to restrict, affect or be of any weight in the interpretation or
construction of the provisions of such Sections.
(e)
Entire Agreement; Amendment. This Agreement and any Exhibits referenced
herein shall constitute the entire agreement of the Parties as to the subject matter addressed
herein. There are no other agreements between the Parties concerning the subject matter of this
Agreement. This Agreement and its Exhibits may not be altered, modified, supplemented,
terminated or discharged except by way of an instrument in writing executed by both Parties.
(f)
Good Faith. All rights, duties and obligations established by this Agreement shall
be exercised in good faith and in a commercially reasonable manner.
(g)
Governing Law. This Agreement shall be interpreted and enforced in accordance
with the laws of the State of Rhode Island, without resort to any principles of law that would call
for the application of the laws of any other jurisdiction. Each of the Parties consents to the
jurisdiction of the state or federal courts of the State of Rhode Island with respect to all disputes
arising under or out of this Agreement.
(h)
Consent to Service of Process. Each Party hereby consents to service of process
in the State of Rhode Island in respect of actions, suits or proceedings arising out of or in
connection with this Agreement or the transactions contemplated by this Agreement.
(i)
Counterparts. This Agreement may be executed in one or more counterparts, each
of which shall be deemed an original, and all of which together shall constitute one and the same
instrument. A signature on a copy of this Agreement received by either Party by facsimile
transmission is binding upon the other Party as an original.
(j)
No Third-Party Beneficiaries. Nothing in this Agreement will provide any benefit
to any third party or entitle any third party to any claim, cause of action, remedy or right of any
kind other than each successor, permitted assignee and any Designated Third Party.
(k)
Relationship of Parties. The Parties are independent contractors, and will not be
deemed to be partners, joint venturers or agents of each other for any purpose, unless expressly
stated otherwise herein. The Developer shall provide services under this Agreement as an
independent contractor with the Buyer and not as an employee of the Buyer. No employee,
agent or representative of the Developer shall be entitled to receive any benefits of employment
with the Buyer, including without limitation salary, overtime, vacation pay, holiday pay, sick
leave, health insurance, life insurance, pension or deferred compensation.
(l)
Authority to Speak. Neither Party shall represent or purport to represent that it
speaks for the other party vis-à-vis the media or the public at-large without the other party’s
express, written consent in advance.
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(m)
No Limitation of Regulatory Authority. The Parties acknowledge that nothing in
this Agreement shall be deemed to be an agreement by Buyer to issue or cause the issuance of
any Approval.
(n)
Survival. The provisions of Sections 4(h), 9(c), (d), (e), (f), (g) and (h), 12, 15, 16
shall survive the expiration or earlier termination of this Agreement.
[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the Parties hereto have executed this NET METERING
CREDIT PURCHASE AGREEMENT under seal as of the day and year first above written.
BUYER:

DEVELOPER:
LLC
By: Ameresco, Inc., its sole member

By: _____________________________

By: _____________________________
[SIGNATURE]

Printed Name: _____________________

Printed Name: _____________________

Printed Title: ______________________

Printed Title: ______________________
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Attachment A
Defined Terms
“Affiliate” means, with respect to any Person, any other Person that, directly or
indirectly, through one or more intermediaries, controls, or is controlled by, or is under common
control with, such Person.
“Agreement” means this Net Metering Agreement, including all Attachments and
exhibits hereto, each of which are hereby incorporated by reference into and made a part of this
Agreement.
“Applicable Legal Requirements” means any present and future law, act, rule,
requirement, order, by-law, ordinance, regulation, judgment, decree, or injunction of or by any
Governmental Authority, ordinary or extraordinary, foreseen or unforeseen, and all licenses,
permits, tariffs, and other governmental consents, which may at any time be applicable to the
Facility, or any part thereof or to any condition or use thereof, or a Party’s rights and obligations
hereunder and all leases, permits and other governmental consents which are or may be required
for the use and occupancy of the Property and for the design, installation, operation, maintenance
and removal of the Facility.
“Bankrupt” means that a Party or other entity (as applicable): (i) is dissolved (other than
pursuant to a consolidation, amalgamation or merger); (ii) becomes insolvent or is unable to pay
its debts or fails (or admits in writing its inability) generally to pay its debts as they become due;
(iii) makes a general assignment, arrangement or composition with or for the benefit of its
creditors; (iv) has instituted against it a proceeding seeking a judgment of insolvency or
bankruptcy or any other relief under any bankruptcy or insolvency law or other similar law
affecting creditor’s rights, or a petition is presented for its winding-up, reorganization or
liquidation, which proceeding or petition is not dismissed, stayed or vacated within twenty (20)
Business Days thereafter; (v) commences a voluntary proceeding seeking a judgment of
insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other
similar law affecting creditors’ rights; (vi) seeks or consents to the appointment of an
administrator, provisional liquidator, conservator, receiver, trustee, custodian or other similar
official for it or for all or substantially all of its assets; (vii) has a secured party take possession
of all or substantially all of its assets, or has a distress, execution, attachment, sequestration or
other legal process levied, enforced or sued on or against all or substantially all of its assets;
(viii) causes or is subject to any event with respect to it which, under the applicable laws of any
jurisdiction, has an analogous effect to any of the events specified in clauses (i) to (vii) inclusive;
or (ix) takes any action in furtherance of, or indicating its consent to, approval of, or
acquiescence in, any of the foregoing acts.
“Billing Cycle” means the monthly billing cycle established by the LDC.
“Business Day” means any day except a Saturday, Sunday, or a Federal Reserve Bank
holiday.
“Claiming Party” has the meaning set forth in Section 8.
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“Commercial Operation” means with respect to a Facility, that the Facility is capable of
producing Electricity, is ready for regular, daily operation, has approval to interconnect to the
LDC system, and has all relevant governmental approvals.
“Commercial Operation Date” means the first day on which the Facility achieves
Commercial Operation, as defined herein, is ready for Commercial Operation, as certified in
writing by Developer to Buyer in a notice of Commercial Operation.
“Contract Year” means a 365-day period commencing on the Commercial Operation
Date, and each subsequent 365-day period thereafter.
“Costs” means (i) all reasonable attorney’s fees and expenses incurred by the relevant
Party in connection with the termination of this Agreement, and (ii) all reasonable costs and
expenses incurred by the relevant Party; provided that in the case of (i) and (ii) above, the
relevant Party uses commercially reasonable efforts to mitigate such Costs.
“Delivery Point” means, with respect to a Facility, the point behind which such Facility
is interconnected with the LDC. The Delivery Point shall in all cases be on the Developer’s side
of the LDC Metering Device.
“Developer Metering Device” means with respect to the Facility, any and all revenue
quality meters installed by Developer at or before the Delivery Point needed for the registration,
recording, and transmission of information regarding the amount of Electricity generated by a
Facility and delivered to the Delivery Point.
“Early Termination Date” shall have the meaning ascribed to it in Section 9.
“Effective Date” is the date first set forth in the introductory paragraph of this
Agreement.
“Electricity” means the electricity generated by the Facility and credited to Buyer’s bill.
“Environmental Attributes” means the characteristics of electric power generation by
the Facility that have intrinsic value separate and apart from the energy and arising from the
perceived environmental benefit of the Facility or the energy produced by the Facility including
but not limited to all environmental attributes or renewable energy credits, including carbon
trading credits, or certificates, emissions reduction credits, emissions allowances, green tags and
tradable renewable credits, environmental and other attributes that differentiate the Facility or
energy produced by the Facility from energy generated by fossil fuel based generation units,
fuels or resources, characteristics of the Facility that may result in the avoidance of
environmental impacts on air, soil or water, such as the absence of emission of any oxides of
nitrogen, sulfur or carbon or mercury, or other base or chemical, soot particulate matter or other
substances attributable to the Facility or the compliance of the Facility or energy with the law,
rules and standards of the United Nations Framework convention on Climate Changes or the
Kyoto Protocol or the UNFCCC or crediting “early action” with a view thereto, or laws or
regulations involving or administered by the Clean Air Markets Division of the Environmental
Protection Agency or successor administrator of any state or federal entity given jurisdiction
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over a program involving transferability of rights arising from Environmental Attributes and
Reporting Rights. Environmental Attributes does not include Environmental Incentives.
“Environmental Incentives” means any credit, benefit, reduction, offset, financial
incentive, tax credit and other beneficial allowance that is in effect as of the Effective Date or
may come into effect in the future, including, to the extent applicable and without limitation,
(i) greenhouse gas offsets under the Regional Greenhouse Gas Initiative, (ii) tax credits,
incentives or depreciation allowances established under any federal or state law, (iii) fuel-related
subsidies or “tipping fees” that may be paid to accept certain fuels, and (iv) other financial
incentives in the form of credits, tax write-offs, reductions or allowances under applicable Legal
Requirements attributable to the Facility or Electricity, and all Reporting Rights with respect to
such incentives.
“Events of Default” has the meaning set forth in Section 9.
“Facility” or “Facility” have the meanings set forth in the recitals. For avoidance of
doubt, except as otherwise expressly provided herein, the term “Facility” as used in this
Agreement shall correspond with the term “Eligible Net Metering System” as used in the Net
Metering Rules.
“Facility Assets” means each and all of the assets of which a Facility is comprised,
including solar energy panels, mounting systems, tracking devices, inverters, integrators and
other related equipment and components installed on the Property, electric lines and conduits
required to connect such equipment to the Delivery Point and the LDC Facility, protective and
associated equipment, improvements, Metering Devices, and other tangible and intangible assets,
permits, property rights and contract rights reasonably necessary for the construction, operation,
and maintenance of the Facility.
“Facility Loss” means loss, damage or destruction of a Facility or Facility Assets that
prevents or limits the Facility from operating in whole or in part, resulting from or arising out of
casualty, condemnation or Force Majeure.
“Force Majeure” means any event or circumstance having an adverse effect upon a
Party’s ability to perform pursuant to this Agreement if such event or circumstance is beyond the
Party’s reasonable control and is not the result of willful or negligent act or omission of the Party
relying thereon as justification for not performing any obligation or complying with any
obligation required of such Party under this Agreement. “Force Majeure” events or
circumstances may include but are not restricted to events of the following kinds: an act of war,
insurrection, riot or civil disturbance, fire, explosion, flood, epidemics, and unusually severe and
extraordinary weather conditions, utility outages or grid failure, acts of government or regulatory
authorities, and strikes or lockouts which materially affect, impact or impede obligations under
this Agreement. Force Majeure will not be based on (i) Buyer’s economic disincentive to use
Electricity purchased hereunder, or (ii) Developer’s ability to sell Electricity at a price greater
than the Net Metering Credit Price under this Agreement.
“Guaranteed Annual Electric Output” means the amount of electricity that is guaranteed
by the Developer to be generated by the Facilities in a year, as set forth in Attachment C
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“Governmental Authority” means the United States of America, the State of Rhode
Island, and any political or municipal subdivision thereof (including but not limited to Buyer),
and any agency, department, commission, board, bureau, or instrumentality of any of them, and
any independent electric system operator.
“Governmental Charges” means all applicable federal, state and local taxes (other than
taxes based on income or net worth but including, without limitation, sales, use, gross receipts or
similar taxes), governmental charges, emission allowance costs, duties, tariffs, levies, leases,
fees, permits, assessments, adders or surcharges (including public purposes charges and low
income bill payment assistance charges), imposed or authorized by a Governmental Authority,
LDC, or other similar entity, on or with respect to the Electricity or this Agreement.
“Interest Rate” means a fluctuating interest rate per annum equal to the sum of the lesser
of (i) the Prime Rate as stated in the “Bonds, Rates & Yields” section of the The Wall Street
Journal on the Effective Date and thereafter on the first day of every calendar month, plus two
(2) percentage points, or (ii) ten percent (10%). In the event that such rate is no longer published
in The Wall Street Journal or such publication is no longer published, the Interest Rate shall be
set using a comparable index or interest rate selected by Buyer and reasonably acceptable to
Developer. The Interest Rate hereunder shall change on the first day of every calendar month.
Interest shall be calculated daily on the basis of a year of three hundred and sixty-five (365) days
and the actual number of days for which such interest is due.
“LDC” means the electric local distribution company that provides electric distribution
service to the Buyer, as set forth in Attachment D.
“LDC Facility” means the electric distribution system operated and maintained by the
LDC.
“LDC Metering Device” means one or more meters furnished and installed by the LDC
for the purpose of measuring the Electricity delivered by the LDC.
“Net Metered Accounts” shall include those accounts set forth on Attachment H.
“Net Metering” shall have the meaning set forth in the Net Metering Rules.
“Net Metering Credit Price” shall mean the price per kWh of Electricity delivered to the
Delivery Point, as set forth in Attachment D attached hereto.
“Net Metering Credit Value” shall mean the average value of a kilowatt-hour of
electricity over the Contract Year, determined in accordance with the definition of “Renewable
Net Metering Credit” in the Net Metering Rules.
“Eligible Net Metering System Site” shall have the meanings set forth in the Net
Metering Rules. [
“Net Metering Rules” means collectively, Rhode Island General Laws Title 39, Public
Utilities and Carriers, Chapter 39-26.4 Net Metering and RIPUC No. 2178, Net Metering
Provision of the Narragansett Electric Company, as same may be amended, orders issued by the
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State of Rhode Island Public Utilities Commission (RIPUC) relating to Net Metering, and any
other associated net metering tariffs of The Narragansett Electric Company, as same may be
amended.
“Person” means an individual, general or limited partnership, corporation, municipal
corporation, business trust, joint stock company, trust, unincorporated association, joint venture,
Governmental Authority, limited liability company, or any other entity of whatever nature.
“Production Shortfall” means the amount, expressed in kWh, by which the actual
amount of Electricity generated by the Facility in any Contract Year is less that the Guaranteed
Annual Electric Output for such Contract Year.
“Property” has the meaning set forth in Attachment A.
“Reporting Rights” means the right of Developer to report to any federal, state or local
agency, authority or other party, including without limitation under Section 1605(b) of the
Energy Policy Act of 1992 and provisions of the Energy Policy Act of 2005, to the extent that
such Acts provide such rights, or under any present or future domestic, international or foreign
emissions trading program, that Developer owns the Environmental Attributes and the
Environmental Financial Incentives associated with energy produced by the Facility.
“RIPUC” means the State of Rhode Island Public Utilities Commission or its successors.
“Term” shall have the meaning set forth in Section 3 herein.
“Termination Date” means the earlier to occur of (i) the last day of the Term, (ii) the date
of termination of this Agreement as the result of an Event of Default, and (iii) the date of
termination pursuant to Section VIII herein.
“Termination Payment” means an amount payable in the event of termination of this
Agreement as a result of an Event of Default, as set forth in Attachment E attached hereto.
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Attachment B
DESCRIPTION OF PROPERTY
The Property is located on White Rock Road in Westerly, RI and described in a deed recorded in the
Westerly Registry of Deeds shown on Assessor’s Map 9, Block 10, Lot 1 as a parcel containing
approximately 103.8 acres.
The Leased Premises is a portion of Landlord’s Property. The Leased Premises measures approximately
30 acres, and is shown in the layout in Attachment C.
The development of the leased premises and associated easements are currently under development
and updated plans for the leased premises will be provided for the ground lease.
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ATTACHMENT C
PRELIMINARY DESCRIPTION OF FACILITIES

Name: White Rock Road Solar LLC
Address: White Rock Road, Westerly, RI
The final Facility Description shall be the final As-Built drawings to be provided after
Commercial Operation Date. The information below is preliminary and subject to change.
General Facility Description:
1.
2.

Facility Size DC:
Facility Size AC:

_8718____ kW_DC at STC capacity
_6474____ kW_AC
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Expected and Guaranteed Annual Output:
White Rock Road LLC
Guarantee Amount
Estimated First Year's
Solar PV Production

3,897,786

Guarantee Percentage

80%

Annual Facilities
Degradation Factor

0.5%

Contract Year

Guarantee
Amount (kWh)

1

3,118,229

2

3,102,638

3

3,087,125

4

3,071,689

5

3,056,331

6

3,041,049

7

3,025,844

8

3,010,715

9

2,995,661

10

2,980,683

11

2,965,779

12

2,950,950

13

2,936,196

14

2,921,515

15

2,906,907

16

2,892,373

17

2,877,911

18

2,863,521

19

2,849,204

20

2,834,958

21

2,820,783

22

2,806,679

23

2,792,645

24

2,778,682

25

2,764,789
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ATTACHMENT D
Net Metering Credit Price: _$0.097/kwh, with an annual escalator of 2%.

Buyer Allocation Percentage Adjustment
Developer may reduce the Buyer Allocation Percentage on the Schedule B by written notice to
Buyer at any time prior to the commencement of solar module installation for the Facility so long
as Developer does not reduce the Buyer Allocation Percentage to less than 35.76 %.
Net Metered Account Information
Upon Developer’s request, in order to facilitate Developer’s preparation of the initial Schedule
B, Buyer shall promptly provide Developer with the following information regarding each such
account:
•
•
•
•
•
•

LDC customer name
Account billing address
LDC account number
Annual LDC electricity charges
Annual kWh usage
Percentage of Buyer Allocation Percentage to be allocated to such account

Without reducing the Buyer Allocation, Buyer may from time to time request an adjustment in
the proportionate percentages of Net Metering Credits to be allocated to each individual Net
Metered Account, and may remove or add individual Net Metered Accounts, by providing such
written request to Developer. Buyer acknowledges that any such request cannot be inconsistent
with its obligations under the Agreement, including without limitation, its obligations under
Section 4(e).
Developer shall promptly review such request and coordinate with the Net Metering Customer
with respect to the filing with the LDC of an amended Schedule B pursuant to the thenapplicable Net Metering Rules. The Parties acknowledge that the timing of the LDC’s
implementation of such an adjustment to the percentages set forth on a Schedule B shall be in the
control of the LDC and Buyer may continue to receive allocations of Net Metering Credits under
previously agreed percentages until the LDC has implemented the requested amendments.
Developer shall use commercially reasonable efforts to facilitate the LDC’s implementation of
such amendments.
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ATTACHMENT E
PVSYST REPORT
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ATTACHMENT F
TERMINATION PAYMENTS

Buyer Termination Payments (Payable to Developer upon a termination for Buyer Event of
Default)

Termination
Occurs at the
end of Year:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Smithfield
Early
Termination
8,003,364
7,486,026
6,991,501
6,518,615
6,054,061
5,587,565
5,390,407
5,189,990
4,986,032
4,776,410
4,545,311
4,304,854
4,054,365
3,793,124
3,520,360
3,235,246
2,936,901
2,624,380
2,296,672
1,951,155
1,602,031
1,235,102
849,102
442,679
0
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Developer Termination Payment (Payable to Buyer upon a termination for Developer Event of
Default)
Provider Termination Payment Rate ($/kWh): $
Rate:

Year of Termination

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Maximum
Guaranteed
Days Each
Annual
Terminatio
Electric
n Year
Output
(Excludes
(KWh)
Leap Year)
365
3,118,229
365
3,102,638
365
3,087,125
365
3,071,689
365
3,056,331
365
3,041,049
365
3,025,844
365
3,010,715
365
2,995,661
365
2,980,683
365
2,965,779
365
2,950,950
365
2,936,196
365
2,921,515
365
2,906,907
365
2,892,373
365
2,877,911
365
2,863,521
365
2,849,204
365
2,834,958
366
2,820,783
367
2,806,679
368
2,792,645
369
2,778,682
370
2,764,789
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Daily
Guaranteed
Annual
Electric
Output
(KWh)
8,543
8,500
8,458
8,416
8,374
8,332
8,290
8,249
8,207
8,166
8,125
8,085
8,044
8,004
7,964
7,924
7,885
7,845
7,806
7,767
7,728
7,690
7,651
7,613
7,575

0.0500
5.00%

Maximum
Payment for
Maximum
Days

Maximum
Developer
Termination
Payment

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

155,911
155,132
154,356
153,584
152,817
152,052
151,292
150,536
149,783
149,034
148,289
147,548
146,810
146,076
145,345
144,619
143,896
143,176
142,460
141,748
141,426
141,103
140,780
140,457
140,133

2,098,044
2,047,035
1,994,255
1,939,611
1,883,008
1,824,341
1,763,506
1,700,389
1,634,873
1,566,833
1,496,141
1,422,659
1,346,245
1,266,747
1,184,009
1,097,864
1,008,138
914,650
817,206
715,606
609,639
498,695
382,527
260,873
133,460

Attachment G
Insurance Coverage
The Developer shall provide and maintain throughout the Term the following insurance with
companies that are authorized and licensed in the Rhode Island to issue policies for the
coverages and limits so required.
i.
Workers’ Compensation Insurance as required by the laws of the [State]
and employer’s liability insurance in the amount of $500,000 by accident, each
accident/$500,000 by disease, each employee/$500,000 by disease, policy limit.
ii.
Commercial General Liability Insurance, $1,000,000 each occurrence and
$2,000,000 aggregate limit. Commercial General Liability insurance shall include
personal injury liability, broad form property damage liability, products/completed
operations liability and broad form contractual liability.
iii.

Automobile Liability Insurance - Combined single limit of $1,000,000.

iv.
Professional Liability Insurance, covering errors and omissions,
$1,000,000 each occurrence and $2,000,000 aggregate limit.
v.
Excess Liability Insurance, Umbrella Form - $2,000,000 each occurrence
and $2,000,000 aggregate, which shall be following form, providing coverage over
commercial general liability insurance, automobile liability insurance, professional
liability insurance, and employer’s liability under workers’ compensation insurance.
vi.
The Buyer shall be named as an additional insured on each such policy of
Commercial General Liability Insurance, Excess Liability Insurance, Umbrella Form, and
Automobile Liability Insurance.
vii.
Developer shall provide written notice to Buyer at least thirty (30) days
prior to the effective date of any cancellation or material amendment of such policies.
viii. Certificates evidencing such insurance shall be furnished to Buyer upon
execution of this Agreement. Such certificates shall not merely name the types of policy
provided, but shall specifically refer to this Agreement and shall state that such insurance
is as required by this Agreement.
ix.
Certificates evidencing such insurance shall be furnished to Buyer on the
first anniversary of the Commercial Operation Date and each anniversary of the
Commercial Operation Date thereafter during the Term (and any extension thereof).
Developer may satisfy the insurance obligations above by ensuring that its
subcontractors provide and maintain such insurance coverage.
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Memorandum
From: Seth Handy
To: Michael Phillips, Town of Smithfield
Date: February 10, 2021
Regarding: Legal Work on Net Metering Agreement
This memo responds to your request for a summary of the legal work Handy Law was
engaged to perform on behalf of the Town of Smithfield. In sum, Handy Law helped
Smithfield negotiate an agreement under which it proposed to receive net metering
credits from a solar energy project developed by Ameresco’s affiliate, White Rock Road
LLC, in Rhode Island, to offset the Town’s electricity bills. Handy Law was not engaged
to advise on Smithfield’s procurement process or on any business elements of the
proposed agreement.
We reviewed and helped improve the legal terms of the contract Ameresco proposed to
execute on the business transaction the Town negotiated with Ameresco. Our knowledge
of Rhode Island’s net metering law and Narragansett Electric’s corresponding tariff, and
our experience negotiating transaction like this, enabled us to advise Smithfield on
reasonable and properly drafted terms of such an agreement. Rhode Island’s net metering
law requires evidence of some form of real estate control for such a “net metering finance
arrangement,” so we also helped the Town negotiate an agreement for the real estate
control required by the statute.
We accounted for the specifics of the time we spent on this project in our monthly
invoices produced to the Town for payment.

1

MEMO
Date:

February 16, 2021

To:

Smithfield Town Council

From:

Drew Manlove, Assessor

Re:

Tax Abatements

BACKGROUND:
Abatements are granted by the assessor as a result of assessment appeals on real estate, motor
vehicles, and personal property. Adjustments are also made to motor vehicle tax bills to correct
for erroneous data received from the Rhode Island Division of Motor Vehicles, including incorrect
tax town and registration data. Additionally, the tax collector may request the abatement of taxes
deemed to be uncollectible.
FINANCIAL IMPACT:
Total abatements for this period= $3,861.93
ATTACHMENT:
Abatement Detail Report
MOTION:
Moved that the Smithfield Town Council approve the tax abatements in the amount of $3,861.93

The abatements contained herein
are submitted for your approval by:

Drew Manlove, Assessor

Assessor's Office
64 Farnum Pike
Smithfield, RI 02917

Drew Manlove, AAS
(401) 233-1014
www.SmithfieldRI.com

ABATEMENT DETAIL
February 16, 2021

ACCOUNT #

TYPE

PROPERTY OWNER

YEAR

ORIGINAL

REVISED

REASON

16-0040-89

MV

Kory J Pacheco

2020

$1,850

$0

DMV Tax Town Error

01-0031-03

RE

ARR RETAIL DEVELOPMENT LLC

2020

$225,100

$0

Assessment Error

ABATEMENT

$78.00
$3,783.93

Town Council Authorization:

Real Estate Subtotal:

$3,783.93

Motor Vehicle Subtotal:

$78.00

Personal Property Subtotal:

$0.00

Total Abatements:

$3,861.93

